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H.R. 5579, THE EMERGENCY MORTGAGE 
LOAN MODIFICATION ACT OF 2008 


Tuesday, April 15, 2008 

U.S. House of Representatives, 

Subcommittee on Capital Markets, 
Insurance, and Government 
Sponsored Enterprises, 
Committee on Financial Services, 

Washington, D.C. 

The subcommittee met, pursuant to notice, at 2:05 p.m., in room 
2128, Rayburn House Office Building, Hon. Paul E. Kanjorski 
[chairman of the subcommittee] presiding. 

Members present: Representatives Kanjorski, Sherman, Moore of 
Kansas, Miller, Scott, Davis of Tennessee, Donnelly; Hensarling, 
Castle, and Brown-Waite. 

Also present: Representative Watt. 

Chairman Kanjorski. This hearing of the Subcommittee on Cap- 
ital Markets, Insurance, and Government Sponsored Enterprises 
will come to order. 

Without objection, all members’ opening statements will be made 
a part of the record. 

Good afternoon. We meet today to examine H.R. 5579, the Emer- 
gency Mortgage Loan Modification Act of 2008. 

I worked with Congressman Castle on revising his initial pro- 
posal and introducing this new bill. Nearly 6 percent of all loans 
on single family properties outstanding in the fourth quarter of 
2007 were delinquent, which is the highest total delinquency rate 
in 20 years. Moreover, slightly more than 2 percent of the homes 
are already in the process of foreclosure. That is the highest level 
ever. These numbers, coupled with the general anxiety and unease 
brought on by the housing crisis and the ongoing credit crunch un- 
derscore the importance of this hearing and the need for our bipar- 
tisan legislation. 

Many in Washington and throughout the country are preoccupied 
with playing the blame game and performing postmortems as to 
what caused the subprime fiasco. I believe that such exercises must 
wait for another day. We can try to figure out how it all went 
wrong some other time. The immediate problems faced by many 
borrowers demand our attention. The search for innovative solu- 
tions in an increasingly complex financial world should be our pri- 
ority. This afternoon’s hearing represents part of that search. 

One of the main obstacles that we face in attempting to decrease 
the number of mortgage foreclosures is the reluctance of servicers 
to modify loans and conduct workouts because they fear investor 

( 1 ) 
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lawsuits. The legislation under consideration today will provide 
servicers a safe harbor from legal challenges. If the servicers meet 
certain conditions, a safe harbor should embolden servicers to ramp 
up loan modifications. Without the fear of litigation, servicer efforts 
toward loss mitigation should also greatly increase. 

Some contend that adoption of this legislation will result in the 
abrogation of existing contracts. In drafting this new legislation, 
however, we addressed these concerns and sought to create a bill 
that honors the terms of existing contracts. Those parties who re- 
main opposed to loan modifications on these grounds should re- 
member that rigid principles sometimes must yield to urgent solu- 
tions that demand immediate action. This situation is one such in- 
stance. 

For every mortgage that does not fail but rather is saved by the 
servicer through loss mitigation, the value of the underlying loan 
pool should increase. After all, mortgages in foreclosure amount to 
much less than a modified loan. But more importantly, these modi- 
fications by the private sector will keep more families in their 
homes. To me, these benefits considerably outweigh the costs. 

Some may, however, continue to question certain provisions of 
this bill in good faith and on fair grounds. My mind is by no means 
closed on these matters. If a better way exists to address this issue 
or to write this legislation, I want to hear it. This hearing provides 
us with a forum for a thoughtful exchange of ideas and, I hope, a 
productive series of questions and answers. 

In closing, I look forward to hearing the thoughts of our wit- 
nesses on these matters. I also want to thank each of them for ap- 
pearing. Their views will assist us as we navigate our way through 
this complicated situation. 

We must act where we can to lessen the severity of this crisis. 
Moreover, we should do so in a way that respects the efficiency of 
the capital markets, but which is not afraid to find solutions to re- 
dress its excesses. 

I yield back the balance of my time and recognize the gentleman 
from Delaware, Governor Castle, for an opening statement. 

Mr. Castle. Mr. Chairman, first, thank you very much for hold- 
ing this hearing today, first, and second, I agree with your com- 
ments entirely, that we need to be as open-ended as possible about 
whatever changes are necessary to put into effect what we all think 
is in the best interest of eveiybody, which is to deal with the mort- 
gage crisis which we have in our country today. I am anxious to 
hear what our panelists have to say, so I will be brief 

The goal of this legislation has been straightforward from the 
very beginning to provide added assurance and thus safer legal 
footing for servicers modifying mortgage loans. To that end, it has 
been my belief that homeowners and investors alike could benefit 
by finding terms and conditions that would allow at-risk home- 
owners the opportunity to stay in their homes while providing the 
investors some rate of return on their investments. 

Today’s economic conditions are very challenging for both bor- 
rowers and investors. Borrowers didn’t enter homeownership and 
the mortgage market in the expectation of losing their home, and 
investors purchased mortgage-backed securities with anticipated 
rates of return. That was then and this is now. All along, I worried 
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that lawsuits could become a drag on the loan modification process, 
or worse, bring it to a complete stop. Thankfully, we have not seen 
that materialize. 

However, the risk of that occurring still exists. In fact, the risk 
may be greater in the coming months as servicers move on to mod- 
ify marginally more difficult loans. 

In closing, Mr. Chairman, I want to thank you. Chairman Frank, 
and Deb Silberman of the committee staff for assistance with this 
bill. I look forward to the testimony and suggestions for further im- 
provement from the servicer and investment witnesses. 

Chairman Kanjorski. Thank you very much, Mr. Castle. The 
gentleman from Georgia, Mr. Scott. 

Mr. Scott. Thank you, Mr. Chairman. And I want to thank you, 
Mr. Chairman, and the ranking member for holding this important 
hearing. I am pleased that we have chosen to again address the 
mortgage meltdown and credit crunch in our markets, and as I 
have said repeatedly, I think it is very important that we move 
with the same urgency and aggressiveness to help homeowners and 
families as we have to help Wall Street and specifically Bear 
Stearns, which I concurred with. 

There are 2.2 million homeowners in this country who could lose 
their homes in the next few years. Many people are just barely 
hanging on by their fingernails. This is a call to all involved that 
we have to work together in a hurry with great urgency to find 
positive ways and long-term solutions to those facing foreclosures. 
We must have a policy that is grounded on, first and foremost, 
keeping people in their homes. We have to refinance, we have to 
restructure, we have to do what is necessary to keep people in their 
homes. 

I would like to know again, as I have asked before, why it has 
taken regulators, who were well aware of the subprime mortgage 
crisisand issue early on, long before it hit a peak, why it took them 
so long to act, despite the clear evidence of problems in the mar- 
kets, evidence that was pointed out time and time again, if I may 
say so, Mr. Chairman, by this very committee in areas dealing with 
predatory lending, in areas dealing with extending credit to people 
who should not have gotten that credit, and in the lack of account- 
ability and responsibility within the lending market. 

As more and more of our creditors are now cracking down on cer- 
tain lending practices, we must ensure that there are sound under- 
writing of these loans, and that sound underwriting on these loans 
is rewarded, and those players who continue to prey on individuals 
with predatory practices realize that there are consequences. We 
have to put them out of business, and we should ensure that credit 
continues to be available to those who qualify, and are feasible can- 
didates for home loans, such as first-time buyers, lower income 
households, and African-American and other minority families and 
communities. 

Not only are foreclosures causing problems for families finan- 
cially, but they are placing undue pressures on city and local, mu- 
nicipal, and county services such as code enforcement. In my own 
district in Georgia, for example, there are certain neighborhoods 
with an inordinate number of foreclosures, and they have become 
magnets for crime. That is why we have to keep people in their 
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homes. Vacant buildings bring about crime. They bring added 
downward pressures on local governments. 

I am concerned about the foreclosure numbers in Georgia, espe- 
cially. We have a high rate of foreclosures. We rank 8th in the Na- 
tion, and one or two of our counties are right there within the top 
5 in terms of overall foreclosures and delinquencies. 

We must be alert to economic indicators and I hope to hear today 
more detail about the risk of a prolonged housing slump and poten- 
tial ideas and solutions to the problems. 

I am very pleased that the Emergency Loan Modification Act will 
remove the legal liability roadblock for servicers that provide for 
specified loan modifications and workouts and will help borrowers 
to restructure and refinance their loans at a faster pace. That is 
the key, ladies and gentlemen: restructuring and refinancing at a 
faster pace with the underlying move at all costs to keep people in 
their homes. 

Thank you very much, Mr. Chairman. I look forward to the dis- 
tinguished witnesses and their testimony. 

Chairman Kanjorski. Thank you, Mr. Scott. 

We now move to our witnesses, and without objection, all wit- 
nesses’ written statements will be made a part of the record. Each 
of you will be recognized for a 5-minute summary of your testi- 
mony. 

First, we have Mr. Ralph Daloisio of Natixis Structured Finance 
Group, testifying on behalf of the American Securitization Forum. 
We have reserved 5 minutes for you, sir. 

STATEMENT OF RALPH DALOISIO, MANAGING DIRECTOR, 

NATIXIS STRUCTURED FINANCE GROUP, ON BEHALF OF THE 

AMERICAN SECURITIZATION FORUM 

Mr. Daloisio. Chairman Kanjorski, Congressman Castle, and 
distinguished members of the subcommittee, as chair of the inves- 
tor committee of the American Securitization Forum, I have been 
asked to share my views on H.R. 5579. 

I have reviewed a March 11th draft of the bill, and I can see 
great care was exercised in its construction. Those who were in- 
volved in this drafting should be commended for their thoughtful- 
ness. There are, however, certain elements of the bill that give me 
pause, and I would like to share those with you today. 

The bill establishes a standard of care for servicers when effect- 
ing mortgage loan modifications, or workout plans, and a safe har- 
bor for performing a qualified loan modification, or workout plan, 
provided there are no specific contractual provisions to the con- 
trary. The contractual standards to which the bill relates, the du- 
ties of servicers with respect to modifying or otherwise mitigating 
losses on distressed mortgage loans are typically established 
through general provisions and securitization contracts rather than 
specific ones. Though the provisions are often framed in general 
terms, they create legally enforceable expectations of conduct by 
the parties to whom the provisions pertain, including duties and re- 
sponsibilities of servicers to investors when engaging in loss miti- 
gation activities. To the extent the bill would supersede these gen- 
eral provisions, it would be, in effect, overruling the contracts. 



5 


Furthermore, the standard of care prescribed by the bill in its 
Section 2(a) may be weaker and less protective of investor interests 
than that found in most servicing contracts today, whereas the bill 
requires a servicer to compare the net present value of defaulted 
loan assuming foreclosure, with its net present value assuming 
modification. Typical servicing contracts require the net present 
value analysis to be performed across a wider range of modification 
and loss mitigation alternatives with the servicer being bound to 
choose action based on the alternative that maximizes MPV among 
the other alternatives, not just one of them. 

Finally, the bill would protect servicers complying with its stand- 
ard of care who grant a qualified loan modification, or workout 
plan. By designating one kind of loan modification over other kinds 
of loan modifications, the bill creates a clear incentive for servicers 
to make only the protected modifications rather than other modi- 
fications which might be more beneficial to the securitization trust 
and to investors. That incentive itself would be contrary to the con- 
tractual standard of care to which servicers are generally bound by 
their contracts and would again introduce the possibility of a legis- 
lative overruling of preexisting contractual provisions. 

Overall, if the intent of the bill is to clarify the existing and cus- 
tomary contractual servicing standards and incentivize servicers to 
apply those standards to minimize losses and avoid foreclosures, I 
see nothing fundamentally wrong with that from an investor’s per- 
spective. If this is the case, then some relatively simple drafting re- 
visions to the bill would better align its wording to its intent. 

If, however, the intent is to replace the legal duties and commer- 
cial expectations of transaction parties with a different set of duties 
and expectations supplied by Congress, I am concerned that the 
passage of this bill would represent a de facto modification of exist- 
ing contracts. Since all parties to a contract, including investors, 
rely on legal, valid, binding, and enforceable provisions of the gov- 
erning contracts, any legislation that would dilute, amend, or mod- 
ify such contractual obligations or prejudice how the obligor fulfills 
its obligations is considered by the American Securitization Forum 
and by a consensus of the investor constituency within the Amer- 
ican Securitization Forum to represent dangerous policy. 

Legislative intervention into otherwise valid legal contracts could 
potentially threaten the stability and predictable operation of the 
contractual legal framework supporting our capital markets sys- 
tem, and carried to its logical conclusion, could have a chilling ef- 
fect on the willingness of investors to make investments in our 
markets. 

Beyond the comments I have made, I would actually go so far as 
to question the premise and also the need for the bill. The under- 
lying premise of the le^slation appears to be the view that mort- 
gage loan servicers are inhibited by a fear of investor lawsuits from 
doing more to avoid foreclosures. However, servicers are already 
reasonably well-protected from such lawsuits, since under typical 
servicing contracts, they are liable only if they are negligent in per- 
forming their duties. Usually, one of these duties is the duty to re- 
duce losses by avoiding foreclosures wherever possible. I therefore 
generally believe that servicers have adequate legal protections for 
granting modifications and are uninhibited from doing so. The bill 
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would neither change such duty nor would it allow servicers to 
avoid liability for their own negligence in performing that duty. 

If there are cases where the servicers do need to minimize loss 
by avoiding foreclosure is not clearly established, then servicers 
and investors would have an alignment of interest in making the 
necessary amendments and would seemingly have sufficient eco- 
nomic motivation for doing so, especially since foreclosure is usu- 
ally the most costly means of resolving a defaulting mortgage loan, 
it is in everyone’s interest, including investors’, to avoid fore- 
closures wherever possible and the damage that foreclosure is caus- 
ing to our balance sheets and to our communities. 

I hope that my comments here today will prove to be helpful to 
you, and I thank each of you for inviting me to share them and for 
taking the time to listen. 

[The prepared statement of Mr. Daloisio can be found on page 28 
of the appendix.] 

Chairman Kanjorski. Thank you very much, Mr. Daloisio. 

Next we will hear from Mr. Robert E. Story, Jr., president of the 
Seattle Financial Group and vice chairman of the Mortgage Bank- 
ers Association. 

Mr. Story. 

STATEMENT OF ROBERT E. STORY, JR., PRESIDENT, SEATTLE 

FINANCIAL GROUP, AND VICE CHAIRMAN, MORTGAGE 

BANKERS ASSOCIATION, ON BEHALF OF THE MORTGAGE 

BANKERS ASSOCIATION (ABA) 

Mr. Story. Mr. Chairman, and Congressman Castle, thank you 
for the opportunity to appear before you. MBA appreciates your at- 
tention to this important issue, and in particular, we appreciate the 
work of Congressman Kanjorski and Congressman Castle. We are 
all focused on the same goal: keeping people in their homes. 

H.R. 5579 would protect servicers from litigation risk if they en- 
gage in certain loss mitigation efforts. MBA identified litigation 
risk as a barrier to workouts some months ago, and we have been 
working as an industry to address this issue. We are focused on im- 
proving clarity between investors and servicers. Significant strides 
have already been made and continue to be made. 

The industry formed HOPE NOW to help homeowners avoid fore- 
closure. We are funding counseling and promoting the HOPE NOW 
hotline for borrowers, 1-888-995-HOPE. We have improved and 
standardized our servicing practices. 

The investor community has stepped up in many ways. For ex- 
ample, investors have created guidelines to define the term “fore- 
seeable default” that helps us help more borrowers. This was a 
major advance. Many servicers have also instituted foreclosure 
pauses to help give borrowers and lenders more time to work out 
a solution that keeps borrowers in their homes. 

These industry practices allow servicers to do to more to help 
borrowers. Nearly 1.2 million repayment plans and modifications 
were executed from July 2007 through February 2008, according to 
HOPE NOW. This is an unprecedented response by the mortgage 
industry. Given what the industry has done already, we recognize 
that more needs to be done. H.R. 5579 is a thoughtful proposal to 
help us do more. 
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Our concern, however, is that the potential harm may outweigh 
the potential henefits. Borrowers and mortgage companies des- 
perately need greater stability and liquidity in the market. The 
best way to improve liquidity is through investor confidence. Any 
effort that increases investor risk, including protecting servicers 
from liability, hampers this goal. We are concerned this bill may 
create investor uncertainty similar to recent bankruptcy proposals, 
despite the care the drafters took in trying to balance the interests 
of investors and servicers. 

MBA believes policy efforts should be focused on giving lenders 
and borrowers more options to work together such as new loan 
products to allow borrowers behind on their payments or upside 
down on their mortgages to refinance. The committee is currently 
working on such a proposal, and we look forward to participating 
constructively throughout that process. MBA is also eager to part- 
ner with Congress to finish work on FHA modernization, GSE over- 
sight reform, housing tax incentives, and expanded mortgage rev- 
enue bond authority. 

The Mortgage Bankers Association appreciates your efforts to 
help borrowers stay in their homes. Servicers will continue to use 
their contractual authority to perform loss mitigation to the extent 
permissible and prudent. It remains unclear to us, however, wheth- 
er the benefits of H.R. 5579 outweigh the potential harm the bill 
may cause the mortgage market overall. 

Thank you for the opportunity to appear before you, and I look 
forward to answering your questions. 

[The prepared statement of Mr. Story can be found on page 44 
of the appendix.] 

Chairman Kanjorski. Thank you, Mr. Story. 

And now we will hear from Mario Young, partner, Thacher 
Proffitt & Wood, LLP. Mr. Young. 

STATEMENT OF MARLO A. YOUNG, PARTNER, THACHER 
PROFFITT & WOOD LLP 

Mr. Young. Chairman Kanjorski, Congressman Castle, and dis- 
tinguished members of the subcommittee, good afternoon and 
thank you for the opportunity to testify here today. I am honored 
to be here representing Thacher Proffitt & Wood to discuss the 
Emergency Mortgage Loan Modification Act of 2008 and ways to 
prevent foreclosures and mitigate losses. We commend you for call- 
ing this hearing and look forward to offering our views on these im- 
portant matters. 

Although a substantial number of loans have been modified to 
date, servicers have been unable to complete the desired amount of 
loan modifications, primarily due to operational challenges. The 
servicers must choose among a variety loss mitigation alternatives 
to achieve a sustainable arrangement with the borrower that is 
also in the best interest of investors. This can be a very labor-in- 
tensive and time-consuming endeavor for the servicer and unfortu- 
nately, there is not one particular type of loan modification that is 
suitable in every circumstance. 

The loan modification process would benefit from more stream- 
lined approaches and enhanced automation. The ASE framework 
released last December was a worthy attempt at streamlining the 
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loan modification process. However, the recent reduction in short 
term rates lessened the anticipated payment shock and has re- 
sulted in a smaller number of adjustable rate loans that are eligi- 
ble for modification under the streamline framework. 

We do not believe there are major legal or contractual impedi- 
ments to making loan modifications. Rather, our study of typical 
servicing agreement provisions for the ASF concluded, generally, 
servicers of loans and securitizations have the authority to imple- 
ment loan modifications and other forms of loss mitigation alter- 
natives when the loan is in default, or default is reasonably fore- 
seeable, provided that the action taken is in accordance with ac- 
cepted service and practices and it is in the best interest of inves- 
tors. 

The provisions of Section 2(a) of the Emergency Mortgage Loan 
Modification Act of 2008 employ concepts that are consistent with 
the servicing provisions found in most agreements. We support the 
inclusion of the provision in Secion 2(a) of the bill that reads, “Ab- 
sent specific contractual provisions to the contrary, removing any 
requirement that a loan modification or other loss mitigation not 
contradict the terms of the servicing agreement may interfere with 
the existing contractual terms of servicing agreements and result 
in actions that are not necessarily in the best interests of inves- 
tors.” We think Section 2(a) should clarify that the servicer should 
select from all available loss mitigation alternatives, the one that 
maximizes recovery, and not compare the alternative selected sole- 
ly to foreclosure. 

In addition, as long as the servicer’s procedures for evaluating 
the net present value of a particular loss mitigation alternative are 
reasonable, the servicer’s decision should not be challenged on the 
grounds that other evaluation procedures might have led to a dif- 
ferent result. 

We question whether the safe harbor in Section 2(b) is necessary 
or desirable if the standards in Section 2(a) are adopted. As Section 
2(a) requires that any loss mitigation action not contradict any 
terms in the servicing agreement, and sets forth standards that are 
generally consistent with existing servicing provisions, the safe 
harbor contained in Section 2(b) does not appear to be necessary. 
In fact, the safe harbor provision may interfere with existing con- 
tractual provisions and bring into question the rights of investors 
on the servicing agreements. 

We believe that portions of the bill, in particular Section 2(a), 
will be helpful in providing certainty regarding appropriate loss 
mitigation standards. Section 2(a) would clarify that the phrase “in 
the best interest of investors” refers to all investors in the given 
securitization trust in the aggregate without regard to the effect of 
any specific class. This would make the servicers task of deter- 
mining the appropriate loss mitigation more manageable. 

We believe that a major impediment to a servicer utilizing the 
full range of loss mitigation alternatives is the absence of an avail- 
able loan product for funding a short refinancing, or a refinancing 
that pays off only a portion of the existing first lien for borrowers 
who are in default or are in immanent default. Accordingly, we 
think that proposals to expand FHA Secure or create a new FHA 
program for this purpose can serve as a key role in reducing fore- 
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closures. My testimony includes some recommendations for such a 
program that I hope this committee will consider. 

I thank you for the opportunity to participate in today’s hearing. 
Finding solutions to the current mortgage and housing crises and 
preventing foreclosures should he a high priority for all market 
participants in our communities. 

Again, I commend your leadership on these important matters. 
Thank you. 

[The prepared statement of Mr. Young can he found on page 49 
of the appendix.] 

Chairman Kanjorski. Thank you, Mr. Young, and all the mem- 
bers of the panel. 

Before I get into my questions, I ask unanimous consent that Mr. 
Watt he considered, for the purpose of this hearing, as a full mem- 
ber of the committee with all the rights and privileges thereto. Is 
there any objection? Hearing none, Mr. Watt is so recognized. Mr. 
Watt, do you have an opening statement? 

Mr. Watt. No, Mr. Chairman. 

Chairman Kanjorski. Very good. It seems to me that the three 
witnesses, if I am hearing you correctly, really do not feel there is 
a need for this legislation. Is that a reasonable conclusion? 

Mr. Daloisio. From what I have said, and what I have heard the 
others say, I think that is where we are coming out. 

Chairman KANJORSKI. Well, I think that is interesting. But the 
reason I am interested in seeing a safe harbor and other encour- 
agements to redo modifications in the mortgage field is that, what 
kind of a signal are we sending? Just go along as we have gone 
along over the last year? And catch as catch can. How are we going 
to really encourage a lot of people who are working with failing 
mortgages at this point to do something about restructuring and 
modification of those mortgages? What would you suggest we do, 
in other words? 

Mr. Story. One of the suggestions that mortgage bankers have 
is to find more products and new programs available so people who 
may be delinquent or upside down can refinance. We commend the 
House’s approval of the FHA modernization bill, as well as GSE re- 
form, and that is one of the ways we can help this problem. 

Chairman KANJORSKI. Would you not think, though, that the 
easiest and fastest way to handle a million, million-and-a-half, or 
two million mortgages is to have the servicers contact these mort- 
gage holders and say, “Look, before you get any further in, before 
we run into any further problems, come on down, we want to talk, 
we can do things to keep you in your home, reduce the price, re- 
duce the strain, and get you there.” I mean, testimony that I am 
hearing from people and just general statements is that 40, 50, or 
60 percent of the people never contact the holder of their mortgage 
before they go into default and foreclosure. How are we going to en- 
courage the servicer to get more aggressive and to work with these 
people who are tending to go toward default? 

Mr. Story. Well, we actually have a couple of issues there. One 
is that there have been 1.2 million repayment plans and modifica- 
tions that the servicers have accomplished at this point. Also, the 
servicers are actively trying to help this problem. They are sending 
letters, they are actually going out to people’s homes and knocking 
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on doors. There is a number of people who choose not to respond 
to the calls that the servicers make to them because they are afraid 
of having to have that discussion with the mortgage company. That 
is one of the reasons that the HOPE NOW initiative has been put 
together, to help people so that they can call that number if they 
don’t want to talk to the servicer, they can also look on a Web site, 
the Mortgage Bankers’ homelearningcenter.org, which has numbers 
of all the servicers in there where they can make a phone call. 

Our goals, from the Mortgage Bankers Association, are pretty 
simple. You know, one is we want to stabilize the market. The sec- 
ond is obviously, to help homeowners stay in their homes. We also 
want to ensure that this doesn’t happen again, and we don’t want 
to do anything that would be a permanent damage as we go for- 
ward during this situation. 

Chairman Kanjorski. Well, I am sure there is nobody on this 
committee or in the Congress or in the general public who wants 
to see it happen again. Going to that issue, I am astounded that 
it happened the way it happened, to be quite honest with you. I 
had the CEO of a monoline insurance company in my office a cou- 
ple of weeks ago, and he showed me a study that his insurance 
company had undertaken of his five competitors in monoline insur- 
ance. In 2006, he found that, of the securitized loans or securitized 
mortgages that his competitors had written policies on, as many as 
18 percent of the mortgages did not have a first installment pay- 
ment. 

Now, that is last year or 2 years ago, 2006. And why did a “tilt” 
bell not go off? Why did something not go up in the sky, fireworks 
or something to indicate, “We have a problem.” 

Before I got to Congress, I served on a little bank board, and 
when our default rate used to get up above one-half of one percent, 
we used to start sweating. When it got above 1 percent, blood was 
coming out. Why did the organizations and associations not start 
yelping? Why did the regulators not run in and shut some of these 
things down? 

I was hearing in 2007 that there were a bunch of cowboys out 
there selling any garbage that they can put together because Wall 
Street has all the money in the world. Come down with any pack- 
ages and sell them. 

Now I know everybody did not do that. And I know there were 
very good operators, and they all should not get tarnished with the 
same brush, and I have a tendency to do that. But what I am say- 
ing is, we are in a situation now where we have the potential to 
surgically prevent what I would consider a depression or a melt- 
down of the financial system. I am all in favor of — and that is why 
I supported Mr. Castle’s position when he came up with the idea — 
making sure that all the encouragement in the world is out there 
for people who are servicers of these mortgages to get involved to 
try to contain the problems. And if we just do what you are talking 
about, handling the things as they normally occur, letting the mar- 
ketplace and the general market rules prevail, it seems to me we 
are going to end up probably with a tougher situation than we have 
right now or at least as bad as we have right now. I think that is 
intolerable. So how do you respond to that? 
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Mr. Story. Well, first of all, those are all very important com- 
ments, and the MBA isn’t opposed to this bill; we are more con- 
cerned about the possible litigation that may occur in the future, 
so it is a balancing act, it is a fine line in terms of our Association’s 
agreement as we go forward. 

Chairman Kanjorski. Very good. And I know I am taking up all 
of my time now. Mr. Castle. 

Mr. Castle. Thank you, Mr. Chairman. You know, I don’t mean 
to speak for everybody else, but I would imagine everybody here, 
and probably all of you, are of the mind that we would like to save 
people from going through the foreclosure process. I don’t know 
who wins in the foreclosure process, and we are all looking for an- 
swers to that, and I don’t think any of us are married to any par- 
ticular proposal; we are just looking for the best solutions possible 
in order to reach that. 

I appreciate some of the suggestions which you made in your tes- 
timony. While I don’t necessarily agree with your full conclusions, 
I think you made some positive suggestions that we need to look 
at in terms of what we are doing. 

Mr. Story, in answer to the question Mr. Kanjorski asked you, 
you indicated the advantage of new products, but we all know that 
there are a couple million people who are facing foreclosure proc- 
esses right now, and that is a matter of concern to all of us, not 
just how we might fix things as far as the future is concerned, and 
it seems to me, I am in favor of those proposals too, FHA and GSE 
or whatever, but all of that is going to be a little bit down the road 
in terms of getting both done and in place. 

But we are concerned about those who are going into default 
now, is what we are trying to deal with. Do you all have ideas as 
to how to deal with this beyond what we have already heard? I 
mean, we have heard about the servicers, and I don’t frankly put 
as much credence in what some of you said about the servicers 
going out and trying to accommodate people or whatever it may be. 
I am from Delaware and I have not seen a lot of that at home at 
this point. We don’t have a particularly significant percentage prob- 
lem with this compared to other jurisdictions, but it is there, we 
see it, it has increased a great deal, and it just seems to me that 
we are doing a lot of sitting on our hands with respect to this, so 
we need to be more proactive. 

My question is, is there anything that Congress could be doing 
immediately, or anything further that can be done in the servicing 
banking community at this time, that would provide immediate 
help to those who may already be in default and getting ready for 
foreclosure? Any one of you can answer that. 

Mr. Story. Well I think this, and I go back to what I said earlier, 
getting that FHA reform bill passed and approved as quickly as 
possible will help the whole market. Specifically, if there are some 
opportunities for people to refinance out of some of these situations. 
And secondly, I would offer new homeowners, new home buyers an 
opportunity to qualify for loans and therefore we need to work on 
the depreciation of home prices in the marketplace as well, which 
is causing some of these problems. So if we can get that to level 
out, and get new people into homes, that would help as well. 
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Mr. Castle. I don’t mean to argue with you, but I am not really 
talking about new homeowners. I understand that, and that is one 
reason I am for the bill. But I am most concerned about those who 
are presently in default, and I am not sure all of that is, even if 
we move quickly through the Senate or whatever, all that is going 
to happen quickly enough to really be able to help and rescue those 
particular people in that circumstance. Some are in foreclosure, 
some are in default getting ready to go into foreclosure or what- 
ever. 

What we are trying to do is do something that is much more im- 
mediate than that and deal with people on a faster basis, because 
we think that is needed at this point. 

Mr. Story. I appreciate that. We feel that the 1.2 million people 
we have already helped is a significant positive stride moving for- 
ward, and we hope that we can help more people as we move for- 
ward. 

Mr. Castle. Well, I don’t know the exact numbers, but my esti- 
mates, based on what I have heard, would be that would be about 
Vs of the people who might be having some problems, so that would 
mean % or a couple million have not yet been helped. And it seems 
to me that it has slowed down, and I am not sure what is hap- 
pening now with respect to that. It seems to me we all have a re- 
sponsibility to try to do something about it. 

And I would think the investor community would care a great 
deal about that. I don’t understand the investor community on the 
downside of mortgages. I always thought you took a mortgage out, 
and your bank held it forever, and then you find out about assign- 
ing mortgages and the securitization of them or whatever it may 
be, but I would think on the security aspect of it, you would be vi- 
tally concerned about the defaults and the foreclosures. I would as- 
sume, unless it is some sort of insured situation, that is a loss of 
principal on the investment, so I am a little concerned that the at- 
titude is, “Let’s leave it alone, it is okay the way it is.” 

If you have problems with our legislation, I don’t mind fixing it. 
If you have problems with the concept, the way we are going, I 
don’t mind changing that, but I think the idea that these sort of 
longer term things we are talking out will eventually bail us all 
out, that may be true of the economy in a couple of years. In the 
meantime, another million people may have gone into foreclosure, 
which is, I think, our underlying concern. 

Mr. Daloisio. If I may, I think the investor community is very 
concerned, you know, with the direction that things are moving 
right now within the free market system. Even though free mar- 
kets do tend to self-correct, if allowed to self-correct, the pain of 
self-correction here may be more than most are willing or able to 
bear. 

The question becomes what are the most appropriate and most 
effective measures to implement. The question also becomes if im- 
plementing those measures would even be able to bring about a 
turn of events sooner. I think overall, there is a lot of focus on the 
direction home prices, and I have heard it said by others and I be- 
lieve this myself, that I don’t think we will see a natural turn in 
events until we see expectations that home prices are falling 
change. 
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And to the Congressman from Georgia’s point earlier, one of the 
concerns that investors have is exactly the kind of domino effect 
that we are seeing in communities where you have not just one or 
several foreclosures, hut multiple foreclosures, which has the im- 
pact of reducing the willingness of others in that community to 
stay in their home, so even if they were given an affordable option 
to stay in that home, they may no longer have the desire to stay 
in that home. 

How we address that, I am not entirely sure. I definitely agree 
that servicers need to be encouraged to provide as much modifica- 
tion activity as is economically sensible. In the current environ- 
ment, the economics of foreclosure cannot be superior to the eco- 
nomics of modifying to a payment or series of payments which in 
the aggregate are economically superior, and I don’t believe inves- 
tors stand in the way of that happening, and I also don’t believe 
that it is the threat of litigation that is preventing servicers from 
doing that by and large. Maybe infrastructure issues, adaptation 
issues. I think the wave that has come upon us has come upon us 
so quickly that the time required to adapt to that is a bit longer 
than we had hoped. 

Mr. Castle. My time is up, and I will yield back, but I don’t dis- 
agree with you necessarily. I do feel that the threat of litigation is 
part of the problem, and the other things you mentioned are also, 
I think, a part of the problem. I don’t expect you to answer this, 
but I just remain vitally concerned about the issuance of mortgages 
in a market in which the appreciation of real estate was going up 
tremendously, and I think a lot of mortgagors were basically 
issuing mortgages without paying as much attention as they should 
have to the background of individuals on the basis that it doesn’t 
make any difference. The property will go up, and that is our asset, 
that is our lien, and so we are going to be okay. I think, hopefully, 
there is a lesson in all of this in terms of how we have to issue 
mortgages in the future. I yield back, Mr. Chairman, thank you. 

Chairman Kanjorski. Thank you very much, Mr. Castle. The 
gentleman from Georgia, Mr. Scott. 

Mr. Scott. Thank you very much, Mr. Chairman. I have a couple 
of questions. First, I would like to deal with what some of the oppo- 
nents of this bill are saying, because I think it is good to make sure 
that we get the full perspective from you. What are your thoughts 
on opponents of the bill, when they claim it would abrogate the 
terms of existing contracts, but without providing legal recourse 
which they believe would have a detrimental effect on investors 
and set bad precedent? Do you believe this to be true, why, or why 
not, and further, they have noted that servicers already have a 
duty to engage in loss mitigation as part of the mortgages they 
oversee, and so they believe the legislation is unnecessary. Would 
you give me your thoughts on that please, quickly. Then I have an- 
other question. 

Mr. Young. Congressman, I can first speak to the second point, 
which is that, in our review of most securitization documents, there 
is already the ability of servicers to look at all loss mitigation alter- 
natives as well as foreclosure in trying to fulfill their obligation as 
I see it, which is to maximize proceeds to the investor. So I do be- 
lieve that there are times where the documentation may not be 
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clear and so there may be points and parts of the bill that may be 
worthy of implementing. 

Certainly, there was a concern at some point, what it meant to 
do what is best in the interest of the holders, the investors. And 
given the various interests of the investors at every part capital 
structure and the securitization, that raised concerns for investors 
that they would be subject to liability from those that would suffer 
most of the losses in these securitization structures. But I think 
given the volume of defaults and the magnitude of the losses that 
these investors are facing, I do not believe that is as much of a con- 
cern because I think that a lot of investors at all parts of the cap- 
ital structure are being affected. 

However, I do believe that there are positives in clarifying ex- 
actly what it means to be acting in the best interest of investors 
as a whole as well as maybe pointing out what is reasonably fore- 
seeable default or imminent default. I think those are positives in 
the bill in clarifying where there is a need for interpretation in 
these various documents, which there is a lot of variation. 

Mr. Scott. So basically, you see a need for the bill, but not as 
much of a need that is in the bill currently? 

Mr. Young. Well, I think to the extent the bill advocates for a 
safe harbor from liability, servicers are already performing loan 
modifications, so I suspect that in doing so, that is not the main 
concern for servicers. As I noted, I think it is more about dealing 
with the large volume of defaults and modifications that need to be 
done that seems to be the focus now. 

Mr. Scott. Okay. That is fine. My time is ticking away, and I 
did have another question I wanted to get a response to, and that 
is, on the issue of moratoriums on foreclosures, very select, maybe 
60 days, what is the value of that? And it is particularly true be- 
cause in some parts of the country, some move closer to have your 
home foreclosed in the county courthouse in a month or 2 months, 
you miss one payment, or 2 months’ payment, that there may be 
some value to that. 

I would like to get your thoughts on imposing a selected morato- 
rium on foreclosures and mortgage payment resets for owner-occu- 
pied homes and what you believe would be an adequate time span, 
and wouldn’t this provide some time for establishing a well-round- 
ed plan which would include establishing some sort of board to deal 
with this, which includes Secretary Paulson, the Fed Chairman, 
and financial experts and consumer groups? 

Mr. Story. One of the concerns we have about the foreclosure 
moratorium is that would just increase the amount owed after that 
period of time, so it would create a more difficult situation for that 
person to deal with after the moratorium was over. And secondly, 
the uncertainty from the investor market whether or not this could 
happen in the future that would cause some liquidity issues that 
we are having right now. Thank you. 

Chairman Kanjorski. The gentleman from California, Mr. Sher- 
man. 

Mr. Sherman. Thank you. One of the major aspects of the bill 
we have under consideration is to clarify existing contracts between 
those who invest in mortgages and those who serve them. I will 
ask all three gentlemen here, are you confident, in the absence of 
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this bill, that every servicer will understand with every pool they 
are administering whether their obligation is a separate fiduciary 
obligation to each class or investor or whether their obligation is 
to the pool as a whole? I will go right down the list starting with 
the gentleman here. In other words, in the absence of this bill, is 
everybody going to be really clear about what their fiduciary duties 
are? 

Mr. Young. Congressman, I think the efforts of the ASF and 
other industry groups have provided some guidance about what it 
means to be — 

Mr. Sherman. If I can back off, I used to be a lawyer, some of 
my best friends are lawyers, I still admit it, and I can’t imagine 
you getting out of liability by waving around a paper from a private 
industry group and saying, “Hey, we meet these standards.” So, do 
you have any legal opinion that says that an unclear servicing con- 
tract or an unclear trust agreement can be made clearer by an ASF 
statement? 

Mr. Young. No, Congressman. As I was going to proceed and 
say, I do believe, and I have stated in my testimony that I do think 
there is worth in part and portions of the bill being enacted, spe- 
cifically that point, to clarify that when the servicers are acting in 
the best interest of investors, that they are acting in the best inter- 
est of investors as a whole, namely all the investors in that par- 
ticular transaction. So I do believe there is worth in that particular 
portion of the bill. 

Mr. Sherman. I will ask the other two witnesses whether they 
disagree with your comments. 

Mr. Story. We think that not everything is clear in some of 
these situations, and we would be supportive of this bill if the in- 
vestor community was also supportive of the bill. 

Mr. Daloisio. To answer your question, I think there is likely a 
group of contracts out there that could benefit from increased clar- 
ity that would be aligned with the interest of investors. There was 
a time, early in the development of this crisis, where I thought 
servicers would be more concerned whether or not their action 
would benefit a certain part of the capital structure at the expense 
of another part and therefore open themselves up to liability to the 
disadvantaged part of the capital structure. 

However, I think the losses that have been crystallized so far 
and the losses that are near certain to crystallize themselves as 
RIO converts into losses which are posted into these securitization 
structures are of sufficient magnitude to cause the permanent cash 
flow triggers in these deals to fail, and once they fail, that would 
be more of a permanent fail rather than a temporary one, and 
therefore that structural operation itself should cause servicers to 
think solely along the lines of what is in the best interest in the 
aggregate to the economics of the trust rather than to any class of 
investors because it is out of their hands. 

Mr. Sherman. I thank you for the tremendous compliment of as- 
suming that I understand all the jargon that you just included. The 
record will reflect that I understood every word you said and every 
jargon. 

So I am trying to figure out what harm this bill would do, and 
I realize I may be taking up the time of my colleagues here, but 
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I will just ask the third witness here, since this bill basically clari- 
fies the rights of servicers to do things in the best interest of the 
investors as a community, how would this bill deter future invest- 
ment in mortgage pools? 

Mr. Daloisio. Yes, I am not saying that it would deter future in- 
vestment in mortgage pools. I think what I am saying or what I 
am trying to say is that it runs the risk of deterring future invest- 
ments in mortgage pools, and I think as Chairman Kanjorski 
opened, he opened with remarks that gave consideration to the 
practicality of doing something over the principle of not when it 
comes to looking at the contract law and legislative solutions that 
could be in partial opposition to the contract law. 

Mr. Sherman. I would just point out that if you want to deter 
investment in mortgage pools, just do nothing. Allow my friends, 
the lawyers, to sue on behalf of each of the different investor 
groups with regard to each of the different contracts. And I assure 
you that there will be more investment in law schools and less in- 
vestment in mortgage pools as the years go forward. 

I realize with every bill there is a risk of having a bad effect, but 
I think doing nothing and leaving these contracts to be determined 
through litigation and determine the rights and the obligations of 
the trustees through litigation strikes me as also posing a risk. 

And I will ask — I have my reading glasses on, so I am just going 
to point to, I guess it is Mr. Young, on this end. I can’t read your 
name, believe it or not, because the reading glasses are that strong. 
Do you have any comment on how this bill, which is designed to 
simply clarify the rights and the duties of trustees and those doing 
the servicing, how this would deter investment in mortgage pools? 

Mr. Young. Well, I think, as some of the other witnesses alluded 
to, the risk that legislation can be enacted after a contract has been 
affected runs the risk of uncertainty going forward for future inves- 
tors in those particular transactions and so, given that, and given 
moratoriums on foreclosures and other legislation that will basi- 
cally interfere with the understandings under the contract may 
have a chilling effect on future investment. 

Mr. Sherman. Well, I will point out there are a lot of bills that 
have been introduced in the House and the Senate that I could see 
investors really hating and State legislatures changing their fore- 
closure laws, etc. But I don’t know why you would oppose this bill 
because you are afraid of other bills. If anything, if we do this bill, 
we are less likely to pass bills that are more extreme. 

But the other thing that I will point out to you is, yes, you can 
say it is extraordinary for Congress to pass a law that defines 
vague elements of contracts. Usually that is done by the courts. As 
an investor, I would be more afraid of the courts redefining my con- 
tract or influencing how vague terms would be defined than the 
Congress, and I know that if somebody is going to have to define 
the rights and obligations of trustees, and if we do it, my lawyer 
friends will be considerably less wealthy, so I will yield back. 

Chairman Kanjorski. Ms. Brown-Waite. 

Ms. Brown-Waite. Thank you, Mr. Chairman. Just this morn- 
ing, my district office called and said that they had two constitu- 
ents who were trying to work with the lenders and they were not 
getting very much response. These are people trying to avoid fore- 
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closures, and I would just ask, do you think that the industry has 
done enough to work with property owners? 

Mr. Story. I think they are trying very hard to help everyone, 
and obviously they can do more. Some people discuss some issues 
with probably some technology issues maybe, or some staffing 
issues. It is a big concern for everyone in the mortgage industry. 
Nobody wins in a foreclosure. It is the worst-case scenario that no- 
body wants to get to, so there is always room for improvement. 

Ms. Brown-Waite. I certainly always thought that myself, sir, 
but when the property owner makes an attempt to pay off at least 
half the delinquent payments, and the servicing company won’t 
even accept it, they want everything or nothing, and this is some- 
one who had previous loans and never ever was foreclosed on. 

Mr. Story. Well, I can’t comment on an individual company’s 
procedures, but as I said earlier, there is a huge effort on the part 
of mortgage servicers to try to work with people as much as pos- 
sible. There have been 1.2 million repayments and modifications 
since this last summer, so there is an effort out there, I can guar- 
antee you, that people want to help these people out. 

Ms. Brown-Waite. Well, when they won’t return phone calls, 
and they won’t accept a large amount of the back money due, well 
over half, it certainly doesn’t appear that way to the taxpayer and 
the homeowner out there and certainly the neighbors who would 
not want foreclosed property in their neighborhood. I know I don’t. 
I have a neighbor who is very close to foreclosure. All that does is 
drive down the price of neighboring real estate at a time when we 
certainly cannot afford it. 

Can Congress’ approach to the loan modification issue address 
the concerns of individuals came to Congress who believe we need 
less government involvement in our lives, because that certainly is 
a philosophical conflict? 

Mr. Story. That is a good question. I think that in certain times 
there are certain situations that need help from the Congress. As 
I discussed earlier, things like the FHA modernization bill, the 
GSE reform, all those things are very important for industry mov- 
ing forward and hopefully helping the existing situation as well. 

Ms. Brown-Waite. I have a question which maybe Mr. Young 
or — I must need to wear my glasses because I apologize, I can’t 
read your name, Mr. Daloisio? 

Mr. Daloisio. Close enough. 

Ms. Brown-Waite. I apologize. I always murder names, I apolo- 
gize. Are we creating a situation of an echo problem. In other 
words, those who are in adjustable rate mortgages now don’t have 
the ability to go to a 30-year fixed so they enter into another ad- 
justable loan. Are we going to have an echo problem when those 
ARMs come due again because I know a large number are going 
to the ARMs because they cannot afford to go to the traditional 30 
year? 

Mr. Daloisio. I think there is a chance of that. It seems to me 
the way the rate markets have aligned with the property markets 
we are seeing home prices fall and short term interest rates come 
down. It might be likely to believe that as home prices stabilize 
and start rising, so too might interest rates then do that. But then 
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the ability of those people in those homes to service an adjustable 
as it is resetting higher, I think would have a concomitant as well. 

Ms. Brown-Waite. So, is that “No, there won’t be an echo finan- 
cial problem?” 

Mr. Daloisio. It is not a “no,” because I think there is risk there. 
I think an increasing number of homeowners elected to take out an 
adjustable rate mortgage because it had the benefits of a lower ini- 
tial rate. They left themselves with the risk that if rates went high- 
er, they may end up in an unstable product. 

I think one thing we need to consider very carefully is making 
sure that the product offering is well-suited to the ability of the 
homeowner and the intention of the homeowner and whether or not 
they intend to stay in the home for a long period of time or wheth- 
er or not they intend to move in a short period of time. 

Ms. Brown-Waite. Thank you. I yield back the balance of my 
time. 

Chairman Kanjorski. Mr. Miller of North Carolina. 

Mr. Miller. Thank you, Mr. Chairman, and I apologize for hav- 
ing missed the bulk of this hearing. I have a couple of questions 
based upon just the few minutes that I have heard. 

Mr. Story, you mentioned the cost of foreclosure as being some- 
thing that would be a strong disincentive to your industry. And 
foreclosure, of course, is governed by State law. I don’t know the 
law in all States, but I am familiar with North Carolina law, and 
I understand it is similar to that of other States in that the cost 
of foreclosure is actually recoverable by the mortgagee out of the 
proceeds of the foreclosure sales so that if there is equity in the 
home, the mortgagee recovers their cost. Is that not correct? 

Mr. Story. I believe that is correct. 

Mr. Miller. Okay, so as long as there is equity in the home, it 
really isn’t an economic problem for the mortgagee, isn’t that right? 

Mr. Story. That is correct, but most people who have equity in 
their homes don’t go into foreclosure because they can sell their 
home because they have equity in their home and they can reduce 
the price. 

Mr. Miller. Right. It is only when a substantial number of mort- 
gages are underwater, when people have more mortgage than they 
have house or have relatively little equity, that there is an eco- 
nomic problem for foreclosure. Let me put it differently: In an ap- 
preciating market, foreclosure cost is not really a problem for the 
lenders or for the mortgagees, is it? 

Mr. Story. Most likely not. 

Mr. Miller. And Mr. Daloisio? 

Mr. Daloisio. Yes. 

Mr. Miller. Okay. You said that the borrowers understood that 
they were getting a low rate initially, and it was an unstable prod- 
uct, but they couldn’t afford anything but the initial rate. The Wall 
Street Journal estimated that 55 percent of the people who took 
out or got subprime mortgages in 2006 and 2007 qualified for 
prime mortgages. Do you have any information that contradicts 
that? 

Mr. Daloisio. I don’t necessarily have information that con- 
tradicts that, although I think there may have been preferences in 
those situations that led the borrower to elect a higher rate of in- 
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terest over a lower rate of interest, and although that sounds like 
it doesn’t make sense, for example, they may have qualified for a 
conforming prime mortgage given some of the criteria, but maybe 
they wanted a loan or a debt service amount that was larger than 
what would otherwise have qualified them because they were look- 
ing to buy a bigger home. It is very difficult to tell simply based 
on the kinds of surveys that are being performed in the market- 
place today exactly what led those particular individuals into prod- 
ucts that were non-prime products. 

Mr. Miller. Quickly, you said buying a home. Isn’t it the case 
that more than 70 percent or about 70 percent, 72 percent I think 
is the statistic based on the Mortgage Bankers statistic, 72 percent 
of subprime loans are not home buyers, but are for refinance. Isn’t 
that correct? 

Mr. Daloisio. Maybe you were looking at 18 percent were non- 
owner occupants, is a number that we have. So 18 percent of those 
loans were for investors. 

Mr. Miller. The statistic I have heard on that is 6 percent. 
What is the origin of this 18 percent are non-owner occupants? 
Where does that come from? 

Mr. Daloisio. It comes from a third quarter 2007 survey that the 
mortgage bankers do. 

Mr. Miller. Mr. Daloisio, the Federal Trade Commission, among 
others, has done a study of people who had just gone through clos- 
ing and then quizzed them with their closing documents in front 
of them. Essentially, very few people knew anything about their 
closing. Most people have observed this as an intentionally opaque 
process. So I know that you said that people chose, but in fact all 
the evidence to the contrary. The point that I really wanted to ask 
about, and I have used up most of my time, I hope there is some 
indulgence from the Chair. In the proposal, all of the justification 
for providing some certainty or some protection from liability is as 
against investors in the mortgage pools. Is there any justification 
or any other arguments that would apply to any kind of shield from 
borrower lawsuits, and do you understand that the legislation 
would apply to any kind of insulation from liability by borrowers? 

Mr. Daloisio. Just to make sure we understand the question, 
you are asking if we are aware that this piece of legislation would 
insulate servicers and securitization trusts from litigation brought 
by borrowers? 

Mr. Miller. Right. All of the justification has been that it is 
needed for insulation from liability by investors. And there has 
been not a word about insulation from liability by borrowers. Do 
you understand that it applies to borrower lawsuits? 

Mr. Daloisio. I had not focused on that particular dimension of 
this legislation. 

Mr. Miller. Have any of the justifications given for it, would any 
those extend to litigation by borrowers? 

Mr. Daloisio. Any of the justifications for this legislation, you 
are asking if those justifications, in our view, are valid? 

Mr. Miller. Or do they extend to borrowers? 

Mr. Daloisio. Do they extend to borrowers? 

Mr. Miller. Right. The justifications have all been why servicers 
need some assurance that they will not be liable to investors. In- 
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vestors have different interests, they have different tranches, what- 
ever, different risks and they may be affected differently by any 
kind of modification. None of those justifications appear to have ap- 
plied to any kind of lawsuit by borrowers, isn’t that right? 

Mr. Young. I did not focus on that particular aspect of the bill, 
but I do realize that there is protection for servicers for various 
parties, including borrowers. But we did not focus on that par- 
ticular point. I think there was — 

Mr. Miller. When you say you didn’t focus, you haven’t talked 
about that in terms of justifying the bill or explaining the need for 
it, but it isn’t part of your intent? What do you mean when you say 
haven’t focused? 

Mr. Young. That was not a focus in my testimony. I did not 
focus on that particular aspect in my testimony. 

Mr. Miller. Well, should the legislation then clarify that the 
limitation from liability is insulation from liability to investors, not 
to borrowers? 

Mr. Young. I think most of the concern that at least has been 
publicized is the servicers’ concern against, or liability to the inves- 
tor community. I think that is why the focus of my testimony was 
mainly on that particular aspect. And I do believe that the particu- 
lars of the bill speak to clarification of the servicing agreements as 
they related to obligations between the servicer and the investor, 
and so that was why my particular focus was on that aspect of the 
bill. 

Mr. Daloisio. I might just add, in being able to consider it a bit, 
that it doesn’t seem like there would be a natural line of responsi- 
bility between the borrower and the servicer that would give rise 
to the need for that kind of protection in this piece of legislation 
since it does appear that the servicer is well within its rights to 
collect all principle and interest due from the borrower. 

Mr. Miller. Okay. Thank you, Mr. Chairman. 

Chairman Kanjorski. Thank you. Finally, Mr. Watt of North 
Carolina. 

Mr. Watt. Thank you, Mr. Chairman, and let me express my 
thanks to the Chair for allowing me to participate in today’s hear- 
ing as if I were a member of this subcommittee. 

I came because I knew this was a sensitive subject, but I am glad 
I came because after 16 years of service on the Judiciary Com- 
mittee, I think this is the first time I have heard business groups 
say that they oppose limiting litigation against business groups, 
and after 16 years of service on the Financial Services Committee, 
I think it is the first time I have heard a business group say that 
they don’t support a safe harbor for business groups, so this is kind 
of a first for me. It leads me to a realization that litigation and leg- 
islation and politics is primarily about self-interest, so perhaps we 
have the wrong witnesses here. Who are these servicers? Are they 
members of the American Securitization Forum? 

Mr. Daloisio. Yes, some of them are. 

Mr. Watt. Are they members of the Mortgage Bankers Associa- 
tion? 

Mr. Story. Yes. 

Mr. Watt. Do they have their own organization? 
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Mr. Story. Some of them have members of other organizations 
as well. Banks — 

Mr. Watt. I mean, is there something called a servicers organi- 
zation that would have — so, some of them are the same people who 
actually make the loans, they service the loans, some of them are 
securitizers of loans, is that what the case is? 

Mr. Daloisio. That is correct. 

Mr. Watt. Okay. Alright. So, in a sense, this bill would be pro- 
tecting servicers from lenders, one in the same person, left pocket, 
right pocket. 

Mr. Daloisio. The bill would protect them in accordance with 
the provisions of the bill, yes. 

Mr. Watt. So if a lender was made a loan and the servicer was 
a subsidiary of that lender, basically it would be protecting liability 
against the lender side of the organization as opposed to the 
servicer side? 

Mr. Daloisio. I don’t believe that is correct, because I think the 
protection would only be afforded to the servicer, not to an affili- 
ated lender of the servicer for an act that took place prior to serv- 
icing. 

Mr. Watt. So you are saying a servicer in this case is always 
somebody other than the lender? 

Mr. Daloisio. Well, I think the servicer in this case is the entity 
acting in its capacity as a servicer. They may have acted in another 
capacity as lender, but I don’t believe — 

Mr. Watt. Well, sir, I think we are saying the same thing. If a 
servicer is a subsidiary of a lender, it might be one and the same 
institution, expect that one is a subsidiary, but it is the same cor- 
porate entity and the bill would protect the servicer side from po- 
tential liability from the lender side. 

Mr. Daloisio. I don’t think the bill would end up protecting the 
lending aspect, I think it would only protect the servicing aspect. 

Mr. Watt. Yes. I think we are saying the same thing. 

Mr. Daloisio. Okay. 

Mr. Watt. Okay. Actually, I am on your side of this issue. I am 
not much on limiting liability, and I get suspect every time we 
have the legislative process interfere with the legal process, so you 
might find an ally on this, so I am glad to hear you say that you 
don’t like the bill. Because I am not sure if you don’t like it the 
servicers don’t like it — you are speaking for the servicers here, 
right? 

Mr. Daloisio. I am not speaking for the servicers; I am speaking 
for investors. 

Mr. Watt. You are speaking for investors. You are speaking for 
servicers, Mr. Story? 

Mr. Story. Yes. As I said before — 

Mr. Watt. You are not speaking for the mortgage lenders, the 
bankers side, you are speaking for the servicers side? 

Mr. Story. Well they are the same, in a sense. 

Mr. Watt. Well, who are you here representing? 

Mr. Story. The mortgage bankers who have members that are 
servicers and are also lenders — 

Mr. Watt. And your servicers oppose this bill too? 
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Mr. Story. Not necessarily, no. They have some concerns about 
parts of the bill, but as I said before, we would support the bill if 
the investors supported the bill. 

Mr. Watt. Investors are Mr. Daloisio’s group, so if they sup- 
ported it, you all would support it? 

Mr. Story. That is correct. 

Mr. Watt. Okay. Mr. Young is going to profit either way because 
he is in a law firm, so he is smiling regardless of how this comes 
out. 

So Mr. Daloisio, does the fact there may be some protection 
against borrower liability, that will make you go back and look at 
this a second time, won’t it? 

Mr. Daloisio. I will go back and look at that, although I don’t — 

Mr. Watt. It might change your opinion. 

Mr. Daloisio. I don’t think it will because in giving it consider- 
ation here and now — 

Mr. Watt. As I recall, you all weren’t too keen on any kind of 
potential liability vis-a-vis borrowers when we were doing the pred- 
atory lending bill. 

Mr. Daloisio. Right. That is correct, and the concern there was 
investors are by and large passive recipients of the economics that 
are passed through these securitization trusts, they really had no 
active hand in whatever — 

Mr. Watt. But they had a responsibility to look at what they 
were buying, didn’t they? 

Mr. Daloisio. It depends on which type of investors you are 
speaking of If you are speaking of investors in asset-backed securi- 
ties, by the time those loans are packaged in security format, what 
investors are looking at are somewhat different than what inves- 
tors will be looking at — 

Mr. Watt. Which level is in your organization? All levels? 

Mr. Daloisio. Within my organization, all of them are within the 
part of the organization that I am involved with, just the securities. 

Mr. Watt. So that is the secondary tertiary further down the 
line, not the original buyers of the loans. 

Mr. Daloisio. That is correct. 

Mr. Watt. Okay, so that was your concern in the predatory lend- 
ing bill, that we might be talking about some potential liability 
against secondary tertiary buyers of loans, not the people who 
should have had responsibility for looking at the loans themselves 
or the responsibility for looking at the quality of the loans that 
they were buying, only first purchase basis. 

Mr. Daloisio. That is correct. 

Mr. Watt. That’s fine. That helps me because I have been trying 
over a long period time to understand what your concern was and 
how to address it since you all wouldn’t talk to me in that process. 

I will yield back. This has been helpful in a number of respects, 
so I thank the chairman for allowing me to participate. 

Chairman Kanjorski. Thank you very much, Mr. Watt. 

Mr. Castle, do you have any further questions? 

Mr. Castle. I really don’t, but I will ask just one of Mr. Story. 
I am confused about who is in your organization or who you rep- 
resent when you said that you were speaking for servicers. Are you 
speaking for pure servicers, or are you speaking for servicers who 
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are also investors, or are you retracting that altogether as to 
whom — 

Mr. Story. I am speaking for members of the Mortgage Bankers 
Association who are servicers. 

Mr. Castle. Are you saying 100 percent of them are servicers? 

Mr. Story. No, I am saying — 

Mr. Castle. If the answer to that is “no,” are you saying that 
100 percent of the servicers you are speaking for are in opposition 
to this bill? 

Mr. Story. No, I didn’t say that we were in opposition of this 
bill. I said we had some concerns about this bill, but we were not 
opposed to it. But I am only speaking for the members of the Asso- 
ciation that are servicers. There are some servicers that are not 
members of our association. 

Mr. Castle. What would be the criteria for a servicer to be a 
member of your organization? 

Mr. Story. Basically, a mortgage banking firm or a bank that 
wanted to be a member of our Association that paid dues based on 
the size of their company. They range from small companies to 
Bank of America, to big companies. My company used to be a 
servicer for a number of years. We were in the mortgage business 
since the 1940’s, and we serviced loans until probably 2000 or 
2001, so that was an example of a smaller company doing it. Most 
of the servicers now, the economy of scale and the business any- 
more, servicers are mostly larger mortgage banks, bank sorts of 
companies. 

Mr. Castle. Okay. I thank you. I am not sure I totally under- 
stand it, but that is something for me to work out. 

Mr. Story. Well we can help you out if you have some more 
questions, certainly we can help you with that. 

Mr. Castle. Thank you very much. I yield back. 

Chairman Kanjorski. Thank you, Mr. Castle. 

I want to thank the panel for helping us out today. I think you 
certainly straightened out Mr. Watt’s questions. We appreciate 
your presence and your offering all the good testimony that you 
did. Before we wind this up though, I have a statement addressed 
to the Chair from the National Association of Realtors, dated April 
3, 2008. Without objection, I am going to make it a part of the 
record. 

With that, we thank the panel for their participation and close 
the hearing. The chairman notes that some Members may have ad- 
ditional questions for today’s witnesses which they may wish to 
submit in writing. Without objection, the hearing record will re- 
main open for 30 days for members to submit written questions to 
any of today’s witnesses and to place their responses in the record. 

The panel is dismissed and this hearing is adjourned. 

[Whereupon, at 3:31 p.m., the hearing was adjourned.] 
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Good afternoon. We meet today to examine H.R. 5579, the Emergency Mortgage Loan 
Modification Act of 2008. I have worked closely with Congressman Castle on revising his initial 
proposal and introducing this new bill. 

Nearly 6 percent of all loans on single-family properties outstanding in the fourth quarter 
of 2007 were delinquent, which is the highest total delinquency rate in 20 years. Moreover, 
slightly more than 2 percent of homes are already in the process of foreclosure. That is the 
highest level ever. These numbers, coupled with the general anxiety and unease brought on by 
the housing crisis and the ongoing credit crunch, underscore the importance of this hearing and 
the need for our bipartisan legislation. 

Many in Washington and throughout the country arc preoccupied with playing the blame 
game and performing post-mortems as to what caused the subprime fiasco. 1 believe that such 
exercises must wait for another day. We can try to figure out how it all went wrong some other 
time. The immediate problems faced by many borrowers demand our attention. The search for 
innovative solutions in an increasingly complex financial world should be a priority. This 
afternoon’s hearing represents part of that search. 

One of the main obstacles that we face in attempting to decrease the number of mortgage 
foreclosures is the reluctance of servicers to modify loans and conduct workouts because they 
fear investor lawsuits. The legislation under consideration today will provide servicers a safe 
harbor from legal challenges, if the servicers meet certain conditions. A safe harbor should 
embolden servicers to ramp up loan modifications. Without the fear of litigation, servicer efforts 
toward loss mitigation should also greatly increase. 

Some contend that adoption of this legislation will result in the abrogation of existing 
contracts. In drafting this new legislation, however, we addressed these concerns and sought to 
create a bill that honors the terms of existing contracts. Those parties who remain opposed to 
loan modifications on these grounds should remember that rigid principles sometimes must yield 
to urgent situations that demand immediate action. This situation is one such instance. 

For every mortgage that does not fail but rather is saved by the servicer through loss 
mitigation, the value of the underlying loan pool should increase. After all, mortgages in 
foreclosure amount to much less than a modified loan. But more importantly, these 
modifications by the private sector will keep more families in their homes. To me, these benefits 
considerably outweigh the costs. 

Some may, however, continue to question certain provisions of this bill in good faith and 
on fair grounds. My mind is by no means closed on these matters. If a better way exists to 
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I-inanciai Services Subcommittee on Capital Markets, Insurance, and Government 
Sponsored Enterprises 

Hearing “H.R. 5579, The Emergency Loan Modification Act of 2008” 

Opening Statement for Congressman Andre Carson 
April 15, 2008 

Thank you. Chairman Kanjorski and Ranking Member Pryce for holding this important 
hearing today on ways to further mitigate foreclosures by clarifying servicers’ 
responsibilities in managing loans in the secondary market. This bill is an important part 
of the Financial Services Committee’s comprehensive effort to help homeowners keep 
their homes. 

Given the complex mortgage environment, borrowers have had trouble negotiating the 
terms of their loan as many of them were securitized and the subsequent servicers were 
slow to react to borrower requests to modify their loans. There arc over 7,300 homes in 
my district in the preforeclosure phase today and I believe the provisions in this bill 
would better enable these individuals to work out new terms and retain their homes. 

This bill would ensure that servicers who proactively engage in loss mitigation are given 
a safe harbor from potential litigation. It is important that we recognize that preventing 
foreclosure in the boirowcrs’ interest but also the servicers’ and investors’. This bill is a 
responsible measure that will remove disincentives to working out these loans. 

! look forward to your testimony today and the chance to work with my colleagues on 
this issue facing mortgage consumers. 
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Chairman Kanjorski, Ranking Member Pryce, Congressman Castle and distinguished 
Members of the Subcommittee: 

My name is Ralph Daloisio. 1 am a managing director with Natixis, a French banking 
institution with investment and other operations in the United States. My professional 
responsibilities include managing investment portfolios that comprise investments in 
mortgage-backed and asset backed securities, including subprime mortgage securities. I 
am pleased to be here today to share the views of the American Securitization Forum 
(ASF) on H.R. 5579, the Emergency Loan Modification Act of 2008, though I must 
caveat that these are not necessarily the views of Natixis. I serve as Chairman of ASF's 
Investor Committee and I am a member of the ASF Board of Directors. 

Background 

The American Securitization Forum (ASF) is a broad-based, not-for-profit professional 
forum that advocates the common interests of the securitization market and its 
participants. ASF has more than 375 member firms, including issuers, investors, financial 
intermediaries, trustees, rating agencies, financial guarantors, legal and accounting firms, 
mortgage insurers, and data analytics vendors, among others. ASF's mission and goals are 
to: (1) build consensus on best practices in the market; (2) advocate on behalf of our 
members; and (3) provide high quality educational events for industry participants and 
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policymakers. ASF is an affiliate of the Securities Industry and Financial Markets 
Association (SIFMA) ' , 

No securitization market constituency -- including lenders, servicers and investors — 
benefits from subprime loan defaults and foreclosures. Foreclosure is usually the most 
costly means of resolving a loan default. As a result, it is typically the least-preferred 
alternative for addressing a defaulted loan whether or not the loan is held in a 
securitization trust. ASF therefore strongly supports the policy goal of avoiding 
foreclosures wherever reasonable alternatives exist. 

Overview of Typical Securitization Document Modification Provisions 

A basic principle underlying the servicing of non-performing subprime (or other) loans in 
securitization transactions is to maximize recoveries and minimize losses on those loans. 
This principle is embodied in the contractual servicing standards and other provisions that 
set forth the specific duties and responsibilities of servicers in securitizations. In turn, 
these contractual provisions, and the duties they impose on servicers and other 
securitization transaction participants, are relied upon by investors in mortgage-backed 
securities who depend primarily upon cash flows from pooled mortgage loans for the 
return on their investment. 

Servicing of subprime residential mortgage loans included in a securitization is generally 
governed by either a pooling and servicing agreement (PSA) or by a servicing agreement 
(SA). Typical PSA and SA provisions require servicers bound by those contracts to follow 
accepted servicing practices and procedures as they would employ “in their good faith 
business judgment” and that are “normal and usual" in their general mortgage servicing 
activities. 

Most subprime securitization transactions authorize the servicer to modify loans that are 
in default or for which default is imminent or reasonably foreseeable. Generally, permitted 
modifications include changing the interest rate on a prospective basis, capitalizing 
arrearages, extending the maturity date, and forgiving principal, among other actions. The 
“reasonably foreseeable” default standard derives from the restrictions imposed by the 
Real Estate Mortgage Investment Conduit (REMIC) sections of the Internal Revenue 


' The Securities Industry and Financial Markets As.sociation brings together the shared interests of more 
than 650 securities firms, banks and asset managers locally and globally through offices in New York, 
Washington D.C., and London. Its associated firm, the Asia Securities Industry and Financial Markets 
Association, is based in Hong Kong. SlFMA's mission is to champion policies and practices that benefit 
investors and issuers, expand and perfect global capital markets, and foster the development of new products 
and services. Fundamental to achieving this mission is earning, inspiring and upholding the public’s tru.st in 
the industry and the markets. (More information about SIFMA is available at http://www.sifma.org.) 
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Code of 1986 on modifying loans included in a securitization for which a REMIC election 
is made. Market participants interpret the two standards of future default — “imminent” 
and “reasonably foreseeable” — to be substantially the same. 

Contractual loan modification provisions in securitizations typically also require that the 
modifications be in the best interests of the security holders or not materially adverse to 
the interests of the security holders, and that the modifications not result in a violation of 
the REMIC status of the securitization trust. ASF and market participants generally 
interpret the standards “in the best interest of’ or “not materially adverse to the interests 
of investors or securityholders in a securitization to refer to investors in that 
securitization in the aggregate, without regard to the specific impact on any class of 
investors or any class of securities. 

Consistent with typical contractual provisions governing servicing activities in 
securitizations and applicable law and regulation, ASF believes that a loan modification 
may be appropriate where the loan is either in default or where default is reasonably 
foreseeable, and if the latter, where there is a reasonable basis for the servicer to determine 
that the borrower is unlikely to be able to make scheduled payments on the loan in the 
foreseeable future. The servicer must also have a reasonable basis for concluding that the 
borrower will be able to make scheduled payments on the loan as modified, and for 
modifying the loan in a manner that is likely to be sustainable, but that does not reduce 
required payments beyond tbe magnitude required to return the loan to performing status, 
or beyond the anticipated period of borrower need. 

ASF believes that loan modifications meeting the above criteria are generally preferable to 
foreclosure where the servicer concludes that the net present value of the payments on the 
loan as modified are likely to be greater than the anticipated net recovery that would result 
from foreclosure. Whichever action is determined by the servicer to maximize recovery 
should be deemed to be in the best interest of investors in tbe aggregate. 

In addition to tbe authority to modify the loan terms, most subprime PSAs and SAs permit 
other loss mitigation techniques, including forbearance, repayment plans for arrearages 
and other deferments which do not reduce the total amount owed but may extend the term 
of payment. In addition, these arrangements typically permit loss mitigation through non- 
foreclosure alternatives to terminating a loan, such as short sales or deeds-in-lieu. 

Although most PSAs and SAs in subprime securitizations either expressly permit or do 
not restrict loan modifications, some agreements do impose restrictions. For example, 
certain transactions limit the total number of permitted occurrences of modifications for 
any individual loan. Other transactions may limit the amount of modifications to a certain 
percentage of the initial size of the mortgage loan pool. Some agreements require prior 
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consent (for example, from a rating agency or bond insurer) to allow the amount of 
modifications to exceed a specified percentage of the initial size of the mortgage pool. In 
a more limited number of cases, governing agreements may restrict the types of 
modifications that can be effected, or limit the amount by which the mortgage interest rate 
may be changed. However, it does not appear that any securitization requires investor 
consent to a modification that is otherwise authorized under the operative documents. 

Based upon the economic and contractual principles outlined above, and consistent with 
applicable governing documents and regulatory and accounting standards, ASF has 
supported the use of loan modifications (along with other loss mitigation tools) by 
servicers in securitization transactions in appropriate circumstances. In general, 
'‘appropriate circumstances" would include situations where a servicer has concluded that 
a particular loan is in default or that default is reasonably foreseeable, and that the loan 
modification or other loss mitigation action contemplated by the servicer is likely to 
maximize recovery and minimize loss on that loan. 

As part of its efforts to inform members of the industry and promulgate relevant guidance 
in light of the widespread challenges currently confronting the securitization market, ASF 
has published several recommended market standards and practices. One such set of 
recommendations relevant to the topic of this hearing is ASF's June 2007 "Statement of 
Principles, Recommendations and Guidelines for the Modification of Securitized 
Suhprime Residential Mortgage Loans. " This document (attached hereto as Exhibit A) is 
designed to provide guidance to servicers modifying subprime residential mortgage loans 
that are included in securitization transactions, and to provide a common framework for 
interpreting loan modification standards and contractual provisions, thereby promoting 
greater uniformity, clanty and certainty of application of these standards and provisions 
throughout the industry. Our testimony here incorporates by reference the more detailed 
analysis and discussion set forth in that Statement. 

H.R. 5579. Emergency Mortgage Loan Modification Act of 2008 

The Emergency Mortgage Loan Modification Act of 2008 establishes a standard of care 
for servicers when effecting mortgage loan modifications or workout plans, and a safe 
harbor for performing certain "qualified” loan modification or workout plans, “absent 
specific contractual provisions to the contrary." While we appreciate and support the need 
for clarity and legal certainty for servicers in performing loss mitigation functions, we 
have several concerns with the legislation as introduced. 

The contractual standards to which the bill relates -- the duties of servicers with respect to 
modifying or otherwise mitigating losses on distressed mortgage loans — are as discussed 
above typically established through general provisions in securitization contracts rather 
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than specific ones. Though the provisions are often framed in general terms, they create 
legally enforceable expectations of conduct by the parties to whom the provisions pertain, 
including duties and responsibilities of servicers to investors when engaging in loss 
mitigation activities. To the extent the bill would supersede these general provisions, it 
would, in effect, overrule securitization contracts. 

The underlying premise of the legislation appears to be that servicers of securitized 
mortgage loans are not sufficiently engaging in loan modification and workout activity 
due to fear of investor lawsuits and related legal exposure. However, it is worth noting 
that servicers today face potential legal exposure from overly conservative, as well as 
overly aggressive, loss mitigation activity, to the extent that a servicer may be accused of 
not fulfilling its obligations to maximize recoveries on mortgage loans. In addition, 
servicers are already reasonably well-protected from legal action by investors, since under 
typical servicing contracts they are liable only in the event of their negligence in 
performing their duties. Thus, we question the need to give servicers additional protection, 
as well as the premise that doing so will stimulate a significant expansion of the number 
and/or type of loan modifications taking place. 

It is important to recognize that servicers are already engaged in expanded loan 
modification and loss mitigation efforts, consistent with their existing contractual 
obligations and in response to the challenges presented by current housing market turmoil. 
Servicers have been increasing their investments in loss mitigation personnel and have 
developed enhanced processes and procedures to expedite delivery of loan workout, 
modification and home retention alternatives wherever feasible. Data collected by 
industry participants involved in the HOPE NOW alliance supports these observations, 
and indicates that an increasing number and accelerating pace of workouts and 
modifications are taking place. For example, HOPE NOW recently reported that from 
July 2007 through February 2008, mortgage servicers have provided loan workouts that 
have enabled approximately 1.2 million homeowners to stay in their homes. In 2008, loan 
modifications represent 48% of all subprime loan workouts, which is more than double 
the rate in 2007. 

The standard of care prescribed by the bill in Section 2(a) may be weaker and less 
protective of investor interests than that found in most servicing contracts today. This 
legislation states that a servicer is acting in the best interests of all investors “to the extent 
that the servicer reasonably believes the modification or workout plan or other mitigation 
actions will maximize the net present value to be realized on the loan over that which 
would be realized through foreclosure.” This language suggests that a servicer satisfies the 
standard if any particular modification strategy yields a higher expected recovery than 
foreclosure. Whereas this language requires only that a servicer compare the net present 
value of a defaulted loan assuming modification with its net present value assuming 



33 


Testimony of Raiph Daloisio, Chairman 
American Securitization Forum Investor Committee 

Before the Subcommittee on Capital Markets. Insurance and Government Sponsored Enterprises 
United States House of Representatives 

Hearing on H.R. 5579, The Emergency Mortgage Loan Modification Act of 2008 
April 15, 2008 

Page 6 


foreclosure, typical servicing contracts require this analysis to be performed across a 
wider range of modification and loss mitigation alternatives, with the servicer being bound 
to choose action based on the alternative that maximizes net present value among these 
other alternatives, not just one of them. To clarify this intent, we suggest striking the 
words “over that which would be realized through foreclosure” at the end of Section 2(a). 

In addition, the bill would protect servicers complying with its standard of care who grant 
a “qualified loan modification or workout plan.” The definition “qualified loan 
modification or workout plan” in Section 2(d)(1) includes, among other things, only those 
that would remain in place for at least five years and those that do not provide for a 
repayment schedule that results in negative amortization. These limitations on the types of 
modifications that qualify for the safe harbor (and thus for legal protection) could create 
artificial incentives for servicers to pursue those types of modifications at the expense of 
others that might generate a greater recovery for securitization investors, contrary to 
servicers’ existing duties. For example, a servicer could reasonably conclude that a loan 
modification of only three years is necessary to return a loan to performing status, or may 
conclude that a capitalization of arrearages would be successful in establishing affordable 
payments going forward. It is therefore inappropriate to specify particular types of 
modifications as being eligible for the safe harbor, to the exclusion of others. Doing so 
could skew servicer decision making to pursue legal immunity at the expense of 
alternatives that might yield a greater total recovery for the securitization trust. Creating 
such incentives would be contrary to the contractual standard of care to which servicers 
are generally bound by their contracts, and would introduce the possibility of a legislative 
overruling of pre-existing contractual provisions. 

As a general matter, we have concerns with any legislation that would abrogate or 
interfere with previously established, private contractual obligations. PSAs typically 
require that the actions of the servicer, among other requirements, not be materially 
adverse to the interests of the certificate holders. Changing this standard would alter the 
commercial expectations of investors and could undermine the confidence of investors in 
the sanctity of agreements which are central to the process of securitization, which could 
consequently discourage investment in markets that need liquidity — both now and over 
the longer term. 

If the intent of the bill is to clarify servicing standards in a manner that is consistent with 
customary contractual provisions and thereby incentivize servicers to apply those 
standards to minimize losses and avoid foreclosures wherever possible, there is nothing 
fundamentally wrong with that from an investor or market perspective. The revisions we 
suggest would ensure that the legislation merely clarifies the servicing standards. 
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[f, however, the intent is to replace the legal duties and commercial expectations of 
transaction parties with a different set of duties and expectations supplied by Congress, 
ASF is concerned that the passage of this bill would represent a de facto modification of 
existing contracts. Since all parties to a contract, including investors, rely on the legal, 
valid, binding and enforceable provisions of the governing contracts, any legislation that 
would dilute, amend, or modify such contractual obligations or prejudice how the obligor 
fulfills its obligations is considered by the ASF, and by a consensus of the investor 
constituency within the ASF, to represent dangerous policy. Legislated intervention into 
otherwise valid legal contracts could potentially threaten the stability and predictable 
operation of the contractual legal framework supporting our capital markets system, and 
could have a chilling effect on the willingness of investors to participate in our markets. 

Conclusion 

Thank you for the opportunity to participate in today's hearing. We believe that the 
interests of secondary mortgage market participants continue to be aligned with 
borrowers, communities and policymakers to help prevent foreclosures. To that end, ASF 
stands ready to assist, and commends your leadership on these important matters. 
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1. Introduction 

The American Securitization Forum (ASF)’ is publishing this Statement as part of its overall 
efforts to inform its members and promulgate relevant securitization industry guidance in 
light of the widespread challenges currently confronting the subprime residential mortgage 
markets. 

Current subprime residential mortgage market conditions include a number of attributes of 
concern that impact securitization transactions and the broader environment for subprime 
mortgage finance: an increase in delinquency, default and foreclosure rates; a decline in 
home price appreciation rates; a prevalence of loans with a reduced introductory rate that will 
soon adjust to a higher rate; and a reduced availability of subprime mortgage lending for 
refinancing purposes. In light of these concerns, the ASF is of the view that loan 
modifications, for subprime mortgage loans that are in default or for which default is 
reasonably foreseeable, are an important servicing tool that can both help borrowers avoid 
foreclosure and minimize losses to securitization investors. 

Moreover, the ASF recognizes that it is an important goal to minimize foreclosure and 
preserve homeownership wherever possible. Higher than normal rates of foreclosure may 
harm borrowers and their communities, and may adversely affect housing values and 
therefore collateral values on both performing and non-performing loans. Accordingly, the 
ASF recommends the use of loan modifications under appropriate circumstances as described 
in this Statement. 

The overall purpose of this Statement is to provide guidance for servicers modifying 
subprime residential mortgage loans that are included in a securitization. It is our hope that 
publication of these principles, recommendations and guidelines will help to establish a 


‘ The American Securitization Forum is a broad-based professional forum of over 350 organizations that are 
active participants in the U.S. securitization market. Among other roles, ASF members act as insurers, 
investors, financial intermediaries and professional advisers working on securitization transactions. ASF’s 
mission includes building consensus, pursuing advocacy and delivering education on behalf of the securitization 
markets and its participants. This statement was developed principally in consultation with ASF’s Subprime 
Mortgage Finance Task Force and Loan Modifications Working Group, with input from other ASF members 
and committees. Additional information about the ASF, its members and activities may be found at ASF's 
internet website, located at www.americansecuritization.com. ASF is an independent, adjunct forum of the 
Securities Industry and Financial Markets Association. 


360 Madison Avenue, 17th FI. ■ New York. NY 10017-7111 • P: 646.637.9211 • F: 646.637.9124 
1399 New York Avenue. NW ■ Washington, DC 20005-4711 - P: 202.434.8400 • F: 202.434.8456 
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common framework relating to the structure and interpretation of loan modification 
provisions in securitization transactions, thereby promoting greater uniformity, clarity and 
certainty of application of these provisions throughout the industry. As a consequence, ASF 
hopes that this guidance will facilitate wider and more effective use of loan modifications in 
appropriate circumstances. 

While this Statement addresses certain legal, regulatory and accounting matters, it does not 
constitute and should not be viewed as providing legal or accounting advice. 

This Statement is focused on modifications of first lien subprime residential mortgage loans. 
Many of the principles reflected in this Statement would also apply to modifications of other 
types of residential mortgage loans. This Statement does not address modifications of second 
lien residential mortgage loans. 


II. Overview of Typical Securitization Document Modification Provisions 

Servicing of subprime residential mortgage loans included in a securitization is generally 
governed by either a pooling and servicing agreement or servicing agreement. These 
agreements typically employ a general servicing practice standard. Typical provisions 
require the related servicer to follow accepted servicing practices and procedures as it would 
employ “in its good faith business judgment” and which are “normal and usual in its general 
mortgage servicing activities” and/or certain procedures that such servicer would employ for 
loans held for its own account. 

Most subprime transactions authorize the servicer to modify loans that are either in default, 
or for which default is either imminent or reasonably foreseeable. Generally, permitted 
modifications include changing the interest rate on a prospective basis, forgiving principal, 
capitalizing arrearages, and extending the maturity date. The “reasonably foreseeable” 
default standard derives from and is permitted by the restrictions imposed by the REMIC 
sections of the Internal Revenue Code of 1986 (the “REMIC Code”) on modifying loans 
included in a securitization for which a REMIC election is made. Most market participants 
interpret the two standards of future default - imminent and reasonably foreseeable - to be 
substantially the same. 

The modification provisions that govern loans that are in default or reasonably foreseeable 
default typically also require that the modifications be in the best interests of the 
securityholders or not materially adverse to the interests of the securityholders, and that the 
modifications not result in a violation of the REMIC status of the securitization trust. 

In addition to the authority to modify the loan terms, most subprime pooling and servicing 
agreements and servicing agreements permit other loss mitigation techniques, including 
forbearance, repayment plans for arrearages and other deferments which do not reduce the 
total amount owing but extend the time for payment. In addition, these agreements typically 
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permit loss mitigation through non-foreclosure alternatives to terminating a loan, such as 
short sales and short payoffs. 

Beyond the general provisions described above, numerous variations exist with respect to 
loan modification provisions. Some agreement provisions are very broad and do not have any 
limitations or specific types of modifications mentioned. Other provisions specify certain 
types of permitted modifications and/or impose certain limitations or qualifications on the 
ability to modify loans. For example, some agreement provisions limit the frequency with 
which any given loan may be modified. In some cases, there is a minimum interest rate 
below which a loan's rate cannot be modified. Other agreement provisions may limit the 
total number of loans that may be modified to a specified percentage (typically, 5% where 
this provision is used) of the initial pool aggregate balance. For agreements that have this 
provision: i) in most cases the 5% cap can be waived if consent of the NIM insurer (or other 
credit enhancer) is obtained, ii) in a few cases the 5% cap can be waived with the consent of 
the rating agencies, and iii) in all other cases, in order to waive the 5% cap, consent of the 
rating agencies and/or investors would be required. It appears that these types of restrictions 
appear only in a minority of transactions. It does not appear that any securitization requires 
investor consent to a loan modification that is otherwise authorized under the operative 
documents. 


III. Loan Modification Principles 

Based upon extensive consultation with its members and other securitization market 
participants, ASF believes that the following principles articulate widely-accepted industry 
views regarding the use of loan modifications in connection with securitized subprime 
residential mortgage loans: 

1. For subprime mortgage loans that are in default or where default is reasonably 
foreseeable, loan modifications are an important loss mitigation tool that should 
be used in the circumstances described in this Statement. Modifications may 
include changing the interest rate on a prospective basis, forgiving principal, 
capitalizing arrearages and extending the maturity date. Other loss mitigation 
alternatives include forbearance, repayment plans for arrearages and other 
deferments which do not reduce the total amount owing, and also non- 
foreclosure alternatives to terminating a loan, such as short sales and short 
payoffs. Unlike other loss mitigation alternatives, loan modifications have the 
additional advantage that they can be used prior to default, where default is 
reasonably foreseeable. 

2. Establishing early contact with borrowers is a critically important factor in the 
success of any loss mitigation initiative. Servicers should be permitted and 
encouraged to reach out affirmatively and proactively to borrowers for whom 
default is more likely, determine whether default is reasonably foreseeable, and 
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then explore modification possibilities. In particular, such outreach should be 
permitted and encouraged prior to an upcoming first adjustment date on a 
hybrid ARM loan. 

3. Loan modifications should be considered and made on a loan-by-Ioan basis, 
taking into account the unique combination of circumstances for each loan and 
borrower, including the borrower's current ability to pay. The ASF is opposed 
to any across-the-board approach to loan modifications, and to any approach 
that would have all modifications structured in a particular manner. The ASF is 
also opposed to any proposals that would provide an across-the-board 
moratorium or delay period on foreclosures. 

4. Generally, the ASF believes that loan modifications should only be made: 

a. Consistently with applicable securitization operative documents (including 
amendments that can be made without investor or other consents); 

b. In a manner that is in the best interests of the securitization investors in the 
aggregate; 

c. In a manner that is in the best interests of the borrower; 

d. In a manner that, insofar as possible, avoids materially adverse tax or 
accounting consequences to the servicer and, to the extent known, to the 
securitization sponsor or investors; 

e. Where the loan is either in default or default is reasonably foreseeable, 
and if the latter, where there is a reasonable basis for the servicer 
determining that the borrower is unlikely to be able to make scheduled 
payments on the loan in the foreseeable future; 

f Where there is a reasonable basis for the servicer concluding that the 
borrower will be able to make the scheduled payments as modified; and 

g. In a manner that is designed to provide sustainable and long-term 
solutions, but does not reduce the required payments beyond the 
magnitude required to return the loan to performing status, or beyond the 
anticipated period of borrower need. 

5. The ASF believes that loan modifications meeting the criteria in Loan 
Modification Principles point 4 above are generally preferable to foreclosure 
where the servicer concludes that the net present value of the payments on the 
loan as modified is likely to be greater than the anticipated net recovery that 
would result from foreclosure. 
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6. In considering loss mitigation alternatives that reduce the interest rate 
prospectively, servicers should consider whether to make the rate reduction 
temporary (such as a relatively short term extension of the initial fixed period 
on a hybrid ARM), or permanent, based on the anticipated period of borrower 
need. For temporary rate reductions, servicers should re-evaluate the 
borrower's ability to pay, and the continued need for a rate reduction, at the end 
of the temporary period. 

7. Any loan modification that reduces otherwise lawful, contractually required 
payments of principal or interest must be understood to be a financial 
concession by the securitization investors. There is no basis for requiring such 
concessions from investors unless the modification is determined to be in the 
best interests of the investors collectively. Loan modifications should seek to 
preserve the originally required contractual payments as far as possible. 

8. Reasonable determinations made by servicers with respect to loan 
modifications, where made in good faith and in accordance with generally 
applicable servicing standards and the applicable securitization operative 
documents, should not expose the servicer to liability to investors and should 
not be subject to regulatory or enforcement actions. 


IV. Loan Modification Interpretive Guidance 

The ASF endorses the following interpretive positions on specific issues arising in 
connection with loan modifications: 

1, The ASF believes, based on prevailing existing practice, that standard and 
customary servicing procedures for servicing subprime mortgage loans included 
in a securitization, as typically used as an overarching servicing standard in 
securitization operative documents, should be interpreted to allow the servicer 
to: a) permit loan modifications (including prospective interest rate reductions 
which may be either temporary or permanent, forgiveness of principal, 
capitalizing arrearages, or maturity extension not beyond tbe securitization 
maturity date) for loans that are in default or for which default is reasonably 
foreseeable, so long as the modification is in the best interests of investors in the 
aggregate, and b) engage in other loss mitigation alternatives including 
forbearance, repayment plans for arrearages and other deferments which do not 
reduce the total amount owing, and also non-foreclosure alternatives to 
terminating a loan, such as short sales and short payoffs. The ASF believes that 
existing securitization pooling and servicing agreements should be interpreted, 
to the maximum extent possible, to authorize the servicer to take the actions 
referenced above. 
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2. With respect to existing pooling and servicing or other operative agreements 
that expressly prohibit or restrict the servicer from taking the actions referenced 
above, the ASF believes that amendments to those agreements authorizing such 
actions should be approved by all parties required to consent to such 
amendments, as and when requested to do so. 

3. The ASF believes that securitization operative documents should not impose 
numerical limitations on loan modifications, such as limits based on the 
percentage of the pool that may be modified. 

4. The modification standards “default is imminent” and “default is reasonably 
foreseeable” should be interpreted to have the same meaning. 

5. The modification standard “default is reasonably foreseeable” should be 
deemed to be met where there has been direct contact between the servicer and 
the borrower, where the servicer has evaluated the current ability to pay of the 
borrower, and has a reasonable basis for determining that the borrower is 
unlikely to be able to make scheduled payments on the loan in the foreseeable 
future. (This interpretation is intended to provide guidance only as to a set of 
circumstances where the standard would generally be viewed to be met, and not 
to reflect any view that the standard would not be met in other circumstances.) 

6. In evaluating whether a proposed loan modification will maximize recoveries to 
the investors, the servicer should compare the anticipated recovery under the 
loan modification to the anticipated recovery through foreclosure on a net 
present value basis. Whichever action is determined by the servicer to 
maximize recovery should be deemed to be in the best interests of the investors. 

7. The standards “in the best interests of' or “not materially adverse to the 
interests of’ investors or securityholders in any securitization should be 
interpreted by reference to the investors in that securitization in the aggregate, 
without regard to the specific impact on any particular class of investors, and in 
a manner that is neutral as to the effect on the cash flow waterfall or any 
particular class of securities. 


V. Loan Modification Recommendations 

The ASF recommends the following further actions in respect of loan modifications: 

A. Existing and future securitizations: 

1. The ASF endorses and encourages the adoption of the position articulated 
in the Mortgage Bankers Association position paper titled “FAS 140 
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Implications of Restructurings of Certain Securitized Mortgage Loans”, 
dated May [24], 2007 (the “MBA Position Paper”). 

2. Servicers should maintain policies, procedures and guidelines that are 
reasonably designed to identify and manage any actual or perceived 
conflicts of interest that may arise in connection with their loan 
modification activities and decision making. Such policies, procedures 
and guidelines should address, among other topics, situations in which a 
servicer (a) has an ownership interest in one or more classes of bonds 
supported by principal and/or interest collections on subprime mortgage 
loans that it services; (b) receives servicing fees or other compensation 
that is tied to various attributes of subprime mortgage loans that it services 
(e.g., outstanding principal balance, delinquency/default status); and (c) is 
not reimbursed for the costs of loan modifications from collections on 
subprime mortgage loans that it services. 

3. Securitization operative documents should clearly state, for purposes of 
“delinquency triggers” or “cumulative loss triggers” which control 
whether excess cash flow may be released to the residual, the following: 
(a) whether and under what conditions a modified loan is to be considered 
■‘cuirenf’, and (b) whether and how any interest rate reduction or 
forgiveness of principal resulting from a loan modification should be 
treated as a realized loss. 

4. As an urgent, high priority matter, the ASF should develop guidelines 
under which delinquency triggers and cumulative loss triggers in 
securitization operative documents, which control whether excess cash 
flow may be released to the residual, should be interpreted in a marmer 
consistent with the parties’ intent and in a manner that appropriately 
reflects any loan modifications that have occurred. It is the sense of 
investors that (a) any partial forgiveness of principal should be treated as a 
loss for purposes of cumulative loss triggers, and (b) a modified loan 
performing in accordance with its modified terms should be treated as 
delinquent for purposes of delinquency triggers for some appropriate 
period of time. 

5. Greater clarity, transparency and consistency should be established 
regarding how any interest rate reduction or forgiveness of principal 
resulting from a loan modification should be reflected for purposes of 
investor reporting, and for purposes of allocating payments for the cash 
flow waterfall. 

6. Consistent with the foregoing recommendations, .servicers should not 
make decisions to use or not use loan modifications for the purpose of 
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manipulating the application of delinquency triggers or cumulative loss 
triggers which control whether excess cash flow may be released to the 
residual. 

7. The ASF will conduct a survey of typical document provisions and 
interpretations, on the question of whether and under what conditions a 
modified loan is to be considered current for purposes of investor 
reporting, and for purposes of delinquency triggers and cumulative loss 
triggers which control whether excess cash flow may be released to the 
residual. Additional guidelines should be developed and recommendations 
should be made and evaluated regarding amendments to securitization 
transactional documents, based on the results of this survey. 

B. Future securitizations: 

1. The ASF will develop standard, uniform model contractual provisions 
governing the servicer's ability to provide loan modifications for use in 
future secuntizations. Such provisions should expressly authorize the 
actions referenced in Loan Modification Interpretive Guidance point 1 
above. 

2. Use of an increased or supplemental servicing fee should be considered 
for loans that have been modified to defray the additional costs of 
administering modifications. 

3. The ASF will develop standard, uniform model contractual provisions, 
both as to timing and priority, to govern the servicer’s ability to obtain 
reimbursement for P&l advances and servicing advances made in respect 
of loans where there has been a loan modification, or where other types of 
loss mitigation have been used. 
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Chairman Kanjorski, Ranking Member Pryce, members of the Subcommittee, i am Rob 
Story, Jr., CMB, President of Seattle Financial Group and Vice Chairman of the 
Mortgage Bankers Association (MBA).’ 1 appreciate the opportunity to appear before 
you today on behalf of MBA and the mortgage industry to discuss H.R. 5579, the 
Emergency Mortgage Loan Modification Act of 2008. 

H R. 5579 would provide a safe harbor to servicers who execute certain loss mitigation 
actions from litigation risk. MBA appreciates Representative Castle’s and Kanjorski’s 
efforts to reduce the contractual and fiduciary risks servicers face in providing the full 
range of loss mitigation options. However, MBA continues to be concerned about how 
the alteration of contracts would impact future borrowers and liquidity in the 
marketplace. 

Constraints of Legislative Action 

MBA appreciates Congressional efforts to relieve servicers from risk of litigation for 
performing more loss mitigation activities. Any efforts that can help more borrowers 
save their homes or provide alternatives to foreclosure in a consumer friendly manner 
are welcomed. However, it is unclear whether the benefits of this proposal outweigh the 
potential harm. Borrowers and mortgage companies desperately need greater stability 
in the secondary mortgage markets. Without greater liquidity, the ability to refinance 
and make new loans will be significantly constrained by lenders’ portfolio capacity, 
rather than the broader national and international capital markets. Given the lowered 
risk tolerance of lenders, portfolio capacity is severely limited. 

The best way to improve liquidity is through investor confidence. This comes from 
greater clarity as to the risk undertaken when purchasing whole loans or mortgage 
backed securities (MBS), as well as, continued confidence that credit enhancements 
and waterfall distributions will not be disrupted. Unfortunately any statutory effort that 
increases investor risk or limits their maximum recovery, including protecting servicers 
from contractual liability, hampers this goal. We are concerned this bill may create 
investor uncertainty, similar to recent bankruptcy proposals, despite the care the 
drafters took in trying to balance the interests of investors and servicers. 

This legislation appears to be designed to protect investor interests, as evidenced by 
the bill’s controls over unrestricted modifications and work outs. In particular, H.R. 5579 
continues to constrain servicers to the pooling and servicing agreements (PSAs). The 
bill also recognizes and restates common contractual and business limitations on 
servicer activities, including the fact that: 


' The Mortgage Bankers Association (MBA) is the national association representing the real estate Hnance industry, 
an industry that employs more than 370,000 people in virtually every community in the country. Headquartered in 
Washington, D.C., the association works to ensure the continued strength of the nation's residential and commercial 
real estate markets; to expand homeownership and extend access to affordable housing to all Americans. MBA 
promotes fair and ethical lending practices and fosters professional excellence among real estate finance employees 
through a wide range of educational programs and a variety of publications, its membership of over 2,400 companies 
includes all elements of real estate finance: mortgage companies, mortgage brokers, commercial banks, thrifts, Wail 
Street conduits, life insurance companies and others in the mortgage lending field. For additional information, visit 
MBA's Web site: www.mortgagebankers.org. 
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(1 ) servicers are duty bound to maximize, or to not adversely affect, the 
recovery of total proceeds to the benefit of all investors and holders of 
beneficial interests in a pool in the aggregate and not to any individual party 
or group; 

(2) servicer activities are limited to borrowers who are in payment default or in 
imminent or reasonably foreseeable risk of default; and 

(3) servicers reasonably believe their loss mitigation actions, including 
accepting short payments or partially discharging principal, will maximize the 
net present value to be realized on the loan over foreclosure. 

Because these limitations are generally consistent with the intent of current PSAs, the 
bill does not offer significant additional authority to perform loss mitigation beyond 
existing contracts. While MBA is not advocating abrogating contractual provisions, we 
do question whether the safe harbor will have the anticipated affect of materially 
increasing modifications. Instead, the bill may create a new federal duty to protect 
investor interests that goes beyond the contractual relationship and statutory loss 
mitigation preferences. 

For perfectly reasonable causes, the bill does not override specific contractual 
restrictions found in PSAs that limit servicers’ ability to perform loss mitigation. For 
example, some PSAs limit the amount of modifications that can occur in a pool, A 
smaller percentage expressly prohibit modifications altogether. Others limit the ability to 
extend maturity dates while others limit the length of repayment plans. This bill, of 
course, would not overcome these obstacles to loss mitigation and, therefore, should be 
viewed as protective of investors. 

Conversely, the bill appears to establish statutory preferences for certain modifications 
over other types of loss mitigation tools, such as repayment plans, which could impact 
whether cash flows go to senior bondholders or junior bondholders. Preferences for 
modifications over repayment plans could also impact delinquency assumptions that 
would falsely trigger reduction or elimination of credit enhancements tied to the deal. If 
these modifications then perform badly, investors would take larger losses than 
expected. Reaction to any perceived change in how the securities and cash flows 
behave will affect investor confidence. 

Other Industry Efforts 

The servicing and investor communities have worked together through the current 
financial crisis to provide latitude in and clarity to contractual provisions. Significant 
strides have been made and will continue to be made, as servicers, attorneys and 
investors advance and test new concepts. It is important to reflect on some of the key 
industry efforts that have brought about record loss mitigation activity. 
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The industry coalesced to form the HOPE NOW^ alliance to improve efforts to help 
homeowners avoid foreclosure, through funding of national home retention counseling, 
improved standardization, improved advertising and outreach to explain loss mitigation 
opportunities and the introduction of enhanced servicing practices. 

Industry and Congress also worked together to address accounting issues that stood in 
the way of helping borrowers. MBA approached the Financial Accounting Standards 
Board to suggest treatment of current loans in foreseeable risk of default to bring about 
modifications of current loans. Following a letter from the Chairman Frank, Chairman 
Kanjorski and other members of the House, the Securities Exchange Commission’s 
concurrence statement created confidence in the market that investors could permit the 
modification of current loans that are in imminent or foreseeable risk of default. This 
resulted in the American Securitization Forum’s recommended standards for "Fast 
Track” modifications, which allow for more wholesale modifications of certain adjustable 
rate mortgages where borrowers are current, but at risk of defaulting in the future,^ 

Other actions by the investor community were also significant, including clarification that 
servicers can act in the best interests of the pool as a whole, rather than those investors 
that have first dollar risk. 

Many servicers have also instituted a policy to “pause” foreclosure actions where 
reasonably possible and appropriate to allow processing and approval of loss mitigation 
requests. 

We believe these industry practices have allowed servicers to do more loss mitigation 
and help keep borrowers in their homes. 

The willingness of stakeholders to address alternatives to foreclosure has resulted in 
1,178,000 repayment plans and modifications executed from July 2007 through 
February 2008, according to HOPE NOW. This is an unprecedented response by the 
mortgage industry and investor community. 

Recommendations 

To the extent that a safe harbor could hamper liquidity in the mortgage markets. MBA 
believes that public and private policy efforts should be focused on providing lenders 
and borrowers more options to work together to refinance people out of mortgages they 
have trouble paying. Therefore, we believe policy makers should focus on efforts that 
will help create new loan products and support a secondary market for those loans. 
These products should: 

(1 ) allow borrowers behind on their payments to refinance their mortgage 
obligations to a lower rate or more favorable terms, thus overcoming the 


^ See; hltp://\vw\v.hoDcnQw.conVnicnibcrs;mcmbcrs.!ilml for current HOPE NOW members 

^ American Securitization Forum, Streamlined Foreclosure and Loss Avoidance Framework for Securitized 
Subprime Adjustable Rate Mortgage Loans, Dec. 6, 2007. 
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financial stress that caused the delinquency (whether job loss, mortgage 
interest rate increase, health emergency or other unanticipated increase in 
expenses); and 

(2) allow borrowers who are “upside down” on their mortgages (their mortgage 
balance is now higher than their property value) the opportunity to refinance 
to a more affordable rate or term. 

Chairman Frank, together with members of this Subcommittee, is currently working on 
such a proposal, and we look forward to working cooperatively and constructively 
throughout that process. We also applaud the Federal Housing Administration (FHA) 
for their recent announcement to increase access to FHASecure for more borrowers 
experiencing financial difficulties. 

While Congress, government entities and the mortgage industry cannot save every 
homeowner from foreclosure, an appropriately designed refinance program will help 
many homeowners by overcoming some of the contractual and “interpretational” issues 
that are obstacles to work outs and modifications and with which H.R. 5579 is meant to 
assist. 

An ideal refinance program and one that would ensure the greatest execution would 
limit principal write downs, allow investors to recover write downs, be eligible to 
delinquent borrowers (within certain limitations) and assist borrowers who are upside 
down on their mortgages (again within certain limitations). 

Conclusion 

The Mortgage Bankers Association appreciates your efforts to assist servicers in their 
efforts to help borrowers stay in their homes. Servicers will continue to use their 
contractual authority to perform loss mitigation to the extent permissible and prudent. It 
remains unclear to us, however, whether the benefits of H.R. 5579 outweigh the 
potential harm that the bill may cause the mortgage market overall. Efforts to amend 
consummated contracts by statute, without investor approval, may cause investors to 
avoid the mortgage market. 

MBA continues to believe that helping the market create and offer innovative products 
will significantly help borrowers avoid default and foreclosure. Refinance programs, if 
structured properly, can benefit the borrower while avoiding the “investor approval” 
problem. Refinancings can also tap the significant capacity of lenders’ production 
departments to more quickly help more borrowers. 

Thank you for the opportunity to address the Subcommittee today. I will be happy to 
address any questions you may have. 
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Chairman Kanjorski, Ranking Member Pryce, Congressman Castle and distinguished 
Members of the Subcommittee: 

Good afternoon and thank you for the opportunity to testify here today. My name is 
Mario Young and I am honored to be here representing Thacher Proffitt & Wood to 
discuss the Emergency Mortgage Loan Modification Act of 2008 and ways to prevent 
foreclosures and mitigate losses. We commend you for calling this hearing, and look 
forward to offering our views on these important matters. 

Background 

I am a partner with Thacher Proffitt & Wood, a financial services law firm whose 
practice includes the representation of various banking and financial institutions in 
connection with the securitization of various asset types including residential mortgage 
loans. Thacher Proffitt also recently served as outside counsel to the American 
Securitization Forum (ASF) for its loan modifications task force. In that role we helped to 
prepare a number of ASF statements and publications, including the streamlined loan 
modification framework developed by the ASF and the HOPE NOW Alliance that was 
announced by President Bush in December 2007 (ASF Framework). 

Impedimepts to Loan Modifications 

Although a substantial number of loans have been modified to date, servicers have been 
unable to complete the desired amount of loan modifications due to operational 
challenges, including technological challenges presented in administering large volumes 
of loan modifications. The servicer must choose among a variety of loss mitigation 
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alternatives to achieve a sustainable arrangement with the borrower that is also in the best 
interest of investors. This can be a very labor intensive and time consuming endeavor for 
the servicer, and unfortunately there is not one particular type of loan modification that is 
suitable in every circumstance. 

Establishing early contact with borrowers is important to the success of loan 
modifications. In most cases, such contact is necessary for a servicer to determine the 
appropriate loan modification and the borrower’s ability to pay under the modified loan 
terms. Although borrowers have expressed fhistration in contacting lenders to modify the 
payment terms of their loan, many servicers have reported difficulties communicating 
with borrowers. 

The loan modification process would benefit from more streamlined approaches and 
enhanced automation. The ASF Framework released last December was a worthy attempt 
at streamlining the loan modification process. However, one of the criteria developed to 
support the determination that a streamlined loan modification is in the best interest of 
investors was based on the magnitude of the payment shock experienced when the 
mortgage rate resets. Ironically, the recent reduction in short term rates lessened the 
anticipated payment shock and has resulted in a smaller number of adjustable rate loans 
that are eligible for modification under the streamlined framework. 

Servicing agreements do not create disincentives for servicers to make loan modifications 
nor do they create incentives to choose to foreclose over making a loan modification. 
Servicers are only entitled to their servicing fee so long as the loan is outstanding and 
there are no additional fees or other entitlements for pursing a foreclosure. The servicer is 
entitled to out-of-pocket costs whether it forecloses or makes a loan modification. 

H.R. 5579. Emergency Mortgage Loan Modification Act of 2008 

We do not believe there are major legal or contractual impediments to making loan 
modifications. Rather, our study of typical servicing agreement provisions for the ASF 
concluded that generally, servicers of loans in securitizations have the authority to 
implement loan modifications and other forms of loss mitigation alternatives, when the 
loan is in default or default is reasonably foreseeable, provided that the action taken is in 
accordance with accepted servicing practices and is in the best interest of investors. 

The provisions of Section 2(a) of the Emergency Mortgage Loan Modification Act of 
2008 employ concepts that are consistent with these servicing provisions. Although most 
servicing agreements generally permit loan modifications, some agreements may provide 
for some limitations on modifications, such as a limit on the number of loans that can be 
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modified or a minimum modified mortgage rate. However, we do not think the standards 
set forth in Section 2(a) would conflict with the general standards of typical servicing 
agreements. 

We support the inclusion of the provision in Section 2(a) of the bill that reads “Absent 
specific contractual provisions to the contrary.” Removing any requirement that a loan 
modification or other loss mitigation not contradict the terms of the servicing agreement 
may interfere with the existing contractual terms of servicing agreements, and result in 
actions that are not necessarily in the best interest of investors. 

We think Section 2(a) should clarify that the servicer should select from all available loss 
mitigation alternatives the one that maximizes recovery, and not compare the alternative 
selected solely to foreclosure. We believe that “accepted servicing practices” is an 
evolving standard and that the servicer should be able to rely on reasonable policies and 
procedures that it adopts over time. It should also be recognized that such policies and 
procedures may not be the same for each servicer. In addition, as long as the servicer’s 
procedures for evaluating the net present value of a particular loss mitigation alternative 
are reasonable, the servicer’s decision should not be challenged on the grounds that other 
evaluation procedures might have led to a different result. 

We question, however, whether the safe harbor in Section 2(b) is necessary or desirable, 
if the standards in Section 2(a) are adopted. As Section 2(a) requires that any loss 
mitigation action not contradict any terms in the servicing agreement and sets forth 
standards that are generally consistent with existing servicing provisions, the safe harbor 
contained in Section 2(b) does not appear to be necessary. In fact, the safe harbor 
provision may interfere with existing contractual provisions and bring into question the 
rights of investors under servicing agreements. Finally, we question whether the concept 
of “qualified loan modification” contained in Section 2(d)(1) of the bill is too limiting. 
Imposing a five-year modification term, for example, may conflict with the applicable 
servicing standard and hinder the servicer’s ability to maximize proceeds and do what is 
in the best interest of investors. 

Policy Options For Facilitating Loan Modifications 

We believe that portions of the bill, in particular Section 2(a), would be helpful in 
providing certainty regarding appropriate loss mitigation standards. In addition. Section 
2(a) would clarify that the phrase “in the best interest of investors” refers to all investors 
in a given securitization trust in the aggregate, without regard to the effect on any specific 
class, which would make the servicer’s task of determining the appropriate loss 
mitigation more manageable. 
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We believe that a major impediment to a servicer utilizing the full range of loss 
mitigation alternatives is the absence of an available loan product for funding a short refi, 
or a refinancing that pays off only a portion of the existing first lien, for borrowers who 
are in default or imminent default. There presently is not a suitable loan product in the 
mortgage industry for this purpose. Accordingly, we think that proposals to expand FHA 
Secure, or create a new FHA program for this purpose, could serve as a key role in 
reducing foreclosures. 

However, we would suggest that an FHA product targeted to short refis for borrowers in 
default or imminent default, should be available to refinance any type of loan, not just 
adjustable rate subprime loans at the time of the first rate adjustment. Given that reduced 
short term rates have had a mitigating effect on ARM rate increases, property value 
decline may now be a more significant cause of default than rate shock. 

In addition, any FHA product developed to support short refis of defaulted loans should 
be one that servicers may be able to select, in a significant number of cases, as the 
alternative that maximizes recoveries to investors. In this regard, the servicer should be 
able to compare the short refi against other alternatives such as a rate reduction 
modification, which might result in no reduction of principal, or a short sale that would 
result in a recovery much closer to 100% of current loan-to- value than would a 
foreclosure. Proposals for any FHA product that result in short refis in the range of 85% 
of current value may not provide the servicer with a short refi alternative that it can 
reasonably determine maximizes recoveries to investors. 

Finally, we think any such proposals for FITA products for short refis of defaulted loans 
should not mandate that any upside which might result from improved future property 
values go to either the FHA or to the borrower. Rather, these proposals should leave open 
the possibility that any such excess go back to the investors in the existing loans, to the 
extent of the loan amounts originally funded by them. 

Conclusion 


I thank you for the opportunity to participate in today’s hearing. Finding solutions to the 
current mortgage and housing crises and preventing foreclosures should be a high priority 
for all market participants and our communities. Again, I commend your leadership on 
these important matters. 
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April 3, 2008 


The Honorable Paul KanjorskI 
2188 Rayburn House Office Building 
Washington, DC 20515 

Dear Representative Kanjorski; 

On behalf of more than 1.3 million members of the National Association of REALTORS® (NAR), 1 am 
writing in support of legislation to address a serious problem in today’s mortgage market — reluctance by 
some servicers to modify problematic mortgage loans. 

The National Association of REALTORS® is America’s largest trade association, including NAR’s five 
commercial real estate institutes and its societies and councils. REALTORS® are involved in all aspects 
of the residential and commercial real estate industries and belong to one or more of some 1,500 local 
associations or boards, and 54 state and territory associations of REALTORS®. 

H.R. 5579, the "Emergency Mortgage Loan Modification Act of 2008,” would establish standards for 
loan modifications by servicers. Your bill would clarify that the duty servicers owe to maximize benefits 
for Investors is a duty owed to all investors, in the aggregate, and not any individual investors or groups 
of investors. It would also include standards for loan modifications. Servicers that act in accordance with 
the standards would be protected from lawsuit in connection with the loan modification. Your bill would 
not override any inconsistent conditions in the contract between the servicer and the investors. 

This approach shows promise for addressing one of the most serious problems faced by homeowners 
facing foreclosure. While we are not taking a position on the specifics of the bill at this time, and will be 
most interested in hearing of any concerns raised by servicers and investors, we hope that this approach 
can become a significant part of the solution for borrowers struggling to keep their homes. 

Thank you for the opportunity to address this important issue. 


Sincerely, 



Richard F. Gaylord, CIPS, CRB, CRS, GRl 

2008 President, National Association of REALTORS® 


REALTOR* is a registered collective membership mark which may beusedonty by real estate 
professionals who are members of the NATIONAL ASSOCIATION OF REALTORS* 
and subscribe to its stnet Code of Ethics. 




